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IN THE 

United States Court of Appeals 

fob the District of Columbia 

October Term, 1942. 

No. 8369. 

WADE H. COOPER, Appellant 
vs. 

CHARLES A. GOLDSMITH, et al., Appellees 

And No. 8370. 

GEORGE B. FRASER, et al., Appellants 

vs. 

CHARLES A. GOLDSMITH, et al., Appellees 

BRIEF FOR APPELLANT WADE H. COOPER. 


Jurisdictional Statement. 

This Appellant Wade H. Cooper adopts, as his own, the 
jurisdictional statement of Appellants George B. Fraser 
et al. in No. 8370 and asks this Court to treat it as such. 
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Statement of- the Case. 

This Appellant adopts, as his own, the statement of the 
case as made by Appellants George B. Fraser et al. in 
No. 8370 and asks this Court to treat it as such. 

Statutes and Rules Involved. 

This Appellant adopts, as his own, the statement of Ap¬ 
pellants George B. Fraser et al. in No. 8370 as to the 
Statutes and Rules involved and asks this Court to treat it 
as such. 

Statement of Points. 

This Appellant adopts, as his own, the statement of 
points submitted by Appellants George B. Fraser et al. in 
No. 8370 and ask this Court to treat it as such. (App. 38, 39, 
40.) 

These points, for brevity, may be consolidated into the 
following: 

1. There was a substantial issue of fact, and the lower 
Court was without any authority to pass upon it upon 
pre-trial hearing, and violated Rule 16 in undertaking 
to do so. 

2. This case is res adjudicata in Equity No. 65140 of 
which this Court will take judicial notice. 

3. This compromise agreement is void as against public 
policy as it violates the statute requiring a ratable 
dividend to all depositors. 

4. This Appellant Cooper had demanded a jury trial for 
all issues of fact but no action was taken on the same 
by the lower Court. 
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5. There was no motion for a summary judgment by any 
one. 

6. The Court was in error in refusing a new trial or 
further hearing, upon motion supported by numerous 
affidavits. This was in violation of the due process 
clause of the Fifth amendment (See also Section 57 of 
the Judicial Code U. S. C., Title 28, §118 which pro¬ 
vides for setting aside a judgment, within one year, 
obtained against a defendant “Xot actually personal¬ 
ly notified”). 


Summary of Argument. 

This Appellant adopts, as his own, the summary of Argu¬ 
ment as submitted by the Appellants George B. Fraser et al. 
in No. 8370. 

Argument. 

This case grows out of an attempt of the Comptroller 
or his Receiver, to pay some depositors of United States 
Savings Bank 3% interest, and other depositors 12.55% 
contrary to the law requiring a ratable dividend to all. 

Some of the points have been so well argued by Counsel 

for the other appellants in their brief that this appellant 

does not feel it necessary to consume the time of the Court 

by further reference to the unusual record in this case m 

extenso. But appellant does beg the indulgence of the 

Court to the extent of emphasizing a few of the important 
% 

points at issue: 

Point 1. Was there a substantial issue of fact? The 
appellant depositors and 127 other protesting depositors 




4 


say that they executed the assignments in the honest belief 
that all depositors would receive 3% alike; that they were 
never advised by any one that they would receive 12.55% 
if they did not agree to accept 3% (App. Pages 17-18). 
These appellant depositors further say (App. Page 18) 
that they are advised that before the signing of this com¬ 
promise agreement between Young, Receiver (acting for 
the Comptroller) and the shareholders Committee, it was 
clearly and distinctly understood by all parties to said 
agreement that the stockholders and depositors should have 
1 a right to bind all the depositors to accept 3%, as it was 
1 not expected that all depositors could be located or would 
execute assignments (waiving all interest claim except 
3%); that this right or reservation was written in the face 
' of the agreement prior to its signing and was a part of 
the said agreement when all the assignments referred to 
1 by plaintiffs were executed, the Receiver and the Comp¬ 
troller not offering any objection to said reservation ‘‘until 
1 after the stockholders had expended much time, labor and 
1 money in securing the assignments referred to; then and 
1 not until then was any objection offered by the Receiver 
or Comptroller.” (App. Page 18.) The approval of the 
plan was denied by the Court below (Mr. Justice Luhring’s 
opinion. (App. Pages 10,11) on November 7,1941, as a re¬ 
sult of the protests of appellant Wade H. Cooper and the 
other appellants and the protests of 127 other depositors 
1 (See Mr. McNeill’s memorandum for Mr. Justice Luliring. 

(App. Pages 8, 9, 10.) On November 8, 1941, immediately 
1 following the opinion of Mr. Justice Luhring on November 
7, 3941, the Complaint in Civil Action No. 13587 was filed 
seeking specific performance and a declaratory judgment. 
(App. Page 12.) 

This petition in Equity 65,140 came before Mr. Justice 
Luhring upon a rule nisi on September 15,1941. This Court 
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will observe that the order nisi, a copy of which was sent to 
assigning depositors, was not clear as it did riot mention 
any where that 3% only would be paid to assigning deposi¬ 
tors and 12.55% to the other depositors. (App. Pages 14, 
15. ) For this reason appellant Cooper mailed 500 cards 
to some of the largest depositors, opposing the approval of 
the plan. (App. Page 11.) This Court will also observe that 
no mention is made of the reservations contained in the 
plan sought to be enforced, either in the Complaint in Civil 
Action No. 13587 (App. Page 12) or in the finding of facts 
by the Court below. (Mr. Justice McGuire App. Page 21.) 
This Court will also observe that a copy of the letter from 
the stockholders Committee to the depositors is not a part 
of the Bill of Complaint in Civil Action No. 13587 (App. 
Page 12) and neither is it a part of the finding of facts by 
Mr. Justice McGuire. (App. Page 21.) The reservation to 
bind all the depositors is set out. (App. Page 16.) 

The copy of the Receiver's letter to the depositors is set 
out in full under date of March 12, 1941. (App. Page 23.) 
The letter of the stockholders to the depositors is referred 
to but not set out. (App. Pages 13,14.) The pertinent part 
in explanation of the Receiver’s letter to the depositors is 
set out. (App. Page 25.) The stockholders explanation or 
pertinent part of their letter is set out. (App. Pages 16,17.) 
The petition filed September 15, 1941, by the Receiver to 
approve the plan filed as an Exhibit is a copy of the entire 
plan. (App. Page 8 and Tr. Page 66.) The finding of facts 
and conclusions of law are set out. (App. Pages 21, 22.) 
The Order from which the appeal is taken. (App. Page 38.) 

It is earnestly urged that these depositors had a right 
to rely upon the representations of the Receiver. If the 
Court will read the explanation of the plan to the deposi- 
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This Court is well acquainted with the law regarding 
fraud—concealment is fraud. Counsel for the Comptroller 
and his Receiver insist that the depositors should have 
made inquiry, but why so ? In the case of Gall Receiver vs. 
Cowell, 118 West Virginia, Page 282, the Court said, ‘‘In 
numerous decisions, this Court has held that one to whom a 
representation is made as an inducement to enter into a 
contract has the right to rely upon it as true, and need not 
make any inquiry or investigation to determine the truth 
thereof,” citing Stokes vs. Reese, 82 West Va., 764 and 
other decisions. (See also Am. Jur. 23-381.) 

In Lawhead Receiver vs. Booth et al. (1934), 115 West 
Virginia 490, the Court said: “A contract, without con¬ 
sideration, for the benefit of a stranger is not enforcible,” 
Williston on Contracts, Sec. 334. 

The depositors say they expected the stockholders of the 
Bank to receive what remained after the depositors all re¬ 
ceived 3%; that they knew nothing to the contrary and 

i 

that they had no thought of surrendering their claim or a 
part thereof to other depositors (without consideration) 
who w T ere strangers to them. 

It is perfectly clear that there w r as and is a substantial 
issue of fact, a very live issue, and, therefore it is insisted 
that the lower Court was without any authority whatever 
on pre-trial hearing under Rule 16 to pass upon any issue 
of fact or of law. The lower Court utterly obliterated Rule 
16 in his procedure in this case. He violated all the es¬ 
tablished rules of Judicial Procedure. (Affidavit App. Page 
43, 44; Fed. R. C. P. Rule 16.) 

Point 2. This case is res adjudicata for the reason that 
the same questions presented have already been determined 
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by the Court (Mr. Justice Lubring) in Equity No. 65140, as 
set up in this appellants answer in Civil Action No. 13587. 
All parties should be bound by Justice Luhring’s decision 
until it is reversed or set aside. (A. L. R. Vol. 132 PP. 14- 
18.) 

Point 3. This compromise agreement is void because it 
is in violation of the statute requiring a ratable dividend to 
all depositors, and is, therefore, contrary to public policy. 
This point is fully covered in the brief of the other appel¬ 
lants. It would seem that the statute requiring a ratable 
dividend was and is a very -wise one, as it was intended to 
protect innocent people, prevent unfairness, just as sought 
to be practiced in this instance. (See Sec. 194, Title 12 U. S. 

C. A.) 

Point 4. This appellant had demanded a jury trial of all 
issues of fact, but no action was taken by the lower Court 
on the demand. (See Wyant vs. Crittenden (App. D. C.) 
113 Fed. 2nd 170; Rudey v. Town of White Salmon, 1 F. R. 

D. 237.) 

Point 5. There w^as no motion for summary judgment 
by any one, the action of the Court being a surprise to every¬ 
body. (See Fed. R. C. P. Rule 56.) 

6. The Court was in error in refusing a new trial or fur¬ 
ther hearing, upon motion supported by numerous affidavits. 
This was in violation of the due process clause of the Fifth 
amendment (See also Section 57 of the Judicial Code U. S. 
C., Title 28, §118 which provides for setting aside a judg¬ 
ment, within one year, obtained against a defendant “Not 
actually personally notified ”). It seems perfectly patent 
that the order of the Court in Civil Action No. 13587 should 
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tors, made by the Receiver in his letter (App. Page 25), the 
Court will agree that the explanation is not clear and the 
depositors had a right to believe that all depositors would 
receive 3%. 

This appellant Cooper was sued as a large stockholder 
in the bank in the Assessment Case, Equity No. 65140, but 
I was not sued or made a party defendant in Civil Action No. 
13587 by the three small stockholder complainants. He was 
i permitted to intervene in Civil Action No. 13587 and filed 
an answer and cross-complaint demanding a jury trial and 
specifically and definitely alleging “that the whole agree¬ 
ment referred to in the original bill in this cause is unfair, 
fraudulent and void for the reason that the Comptroller of 
the Currency or his agent and Receiver did not advise the 
depositors of the true facts as already stated, or what his 
intentions were in the future; that he was the Trustee of 
the depositors and it was his duty to advise them; that this 
alleged agreement is in fraud of all those depositors who 
were not advised of the facts and should be so declared by 
this Honorable Court.’’ (App. Page 20.) 

The “true facts” just referred to (App. Page 20) are 
that the reservation to bind all the depositors to accept 3% 
alike was in the compromise agreement with the Receiver 
' when the assignments were solicited, and the depositors 
were solicited with that thought in mind; that the depositors 
were not advised that they would likely receive 12.55% if 
they did not accept 3%. The reservation referred to (App. 
Page 16) is this: 
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The Reservation. 

“I sign this -with the following understanding: 

(a) That the 12.55% is for the purpose of this 
agreement only. 

(b) That the stockholders and depositors re¬ 
serve the right to take such action as may 
be necessary to bind all the depositors. ” 
Wade H. Cooper 

This appellant further alleged (App. Page 21) “that the 
so-called contract sought to be enforced in this case has 
already been adjudicated in Equity 65140, when this Court 
(Mr. Justice Luhring) refused to approve same because 
it was unfair to the depositors/’ 

Upon motion for a new trial or further hearing (App. 
Pages 36, 37, 38, 39, 40, 41, 42) sixteen affidavits were filed 
by substantial depositors, all stating that they understood 
and believed that all depositors were to receive 3% and be 
treated alike, that if any other plan was contemplated they 
were misled and deceived, as no one advised them that they 
would receive 12.55% if they did not accept 3% and if they 
had been so advised they never would have executed the 
assignments in question. 

In the face of all these facts stated in the answer of the 
appellant depositors and in all the affidavits and the 127 
protesting depositors, Mr. Justice McGuire says in the 
finding of facts, which he signed, that “there is no sub¬ 
stantial issue of fact involved in the determination of this 
case,” which is contrary to, and inconsistent with, his an¬ 
nouncement to this appellant when he definitely stated “I 
found no fraud.” (App. Page 43.) 
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This Court is well acquainted with the law regarding 
fraud—concealment is fraud. Counsel for the Comptroller 
and his Receiver insist that the depositors should have 
made inquiry, but why so ? In the case of Gall Receiver vs. 
Cowell, 118 West Virginia, Page 282, the Court said, “In 
numerous decisions, this Court has held that one to whom a 
representation is made as an inducement to enter into a 
contract has the right to rely upon it as true, and need not 
make any inquiry or investigation to determine the truth 
thereof,” citing Stokes vs. Reese, 82 West Va., 764 and 
other decisions. (See also Am. Jur. 23-381.) 

In Lawhead Receiver vs. Booth et al. (1934), 115 West 
Virginia 490, the Court said: “A contract, without con¬ 
sideration, for the benefit of a stranger is not enforcible,” 
Williston on Contracts, Sec. 334. 

The depositors say they expected the stockholders of the 
Bank to receive what remained after the depositors all re¬ 
ceived 3%; that they knew nothing to the contrary and 
that they had no thought of surrendering their claim or a 
part thereof to other depositors (without consideration) 
who were strangers to them. 

It is perfectly clear that there was and is a substantial 
issue of fact, a very live issue, and, therefore it is insisted 
that the lower Court was without any authority whatever 
on pre-trial hearing under Rule 16 to pass upon any issue 
of fact or of law. The lower Court utterly obliterated Rule 
16 in his procedure in this case. He violated all the es¬ 
tablished rules of Judicial Procedure. (Affidavit App. Page 
43, 44; Fed. R. C. P. Rule 16.) 

Point 2. This case is res adjudicata for the reason that 
the same questions presented have already been determined 
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by the Court (Mr. Justice Luhring) in Equity No. 65140, as 
set up in this appellant’s answer in Civil Action No. 13587. 
All parties should be bound by Justice Luhring’s decision 
until it is reversed or set aside. (A. L. R. Vol. 132 PP. 14- 
18.) 

Point 3. This compromise agreement is void because it 
is in violation of the statute requiring a ratable dividend to 
all depositors, and is, therefore, contrary to public policy. 
This point is fully covered in the brief of the other appel¬ 
lants. It would seem that the statute requiring a ratable 
dividend was and is a very wise one, as it was intended to 
protect innocent people, prevent unfairness, just as sought 
to be practiced in this instance. (See Sec. 194, Title 12 U. S. 

C. A.) 

Point 4. This appellant had demanded a jury trial of all 
issues of fact, but no action was taken by the lower Court 
on the demand. (See Wyant vs. Crittenden (App. D. C.) 
113 Fed. 2nd 170; Rudey v. Town of White Salmon, 1 F. R. 

D. 237.) 

Point 5. There was no motion for summary judgment 
by any one, the action of the Court being a surprise to every¬ 
body. (See Fed. R. C. P. Rule 56.) 

6. The Court was in error in refusing a new trial or fur¬ 
ther hearing, upon motion supported by numerous affidavits. 
This -was in violation of the due process clause of the Fifth 
amendment (See also Section 57 of the Judicial Code TJ. S. 
C., Title 28, §118 which provides for setting aside a judg¬ 
ment, within one year, obtained against a defendant “Not 
actually personally notified”). It seems perfectly patent 
that the order of the Court in Civil Action No. 13587 should 
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be reversed and a trial on its merits had, to which the com- 
i plaining depositors are legally entitled, without further 
argument. 

This appellant respectfully insists that if the depositors 
are entitled to interest they should all be treated alike and 
receive the same rate, and if the stockholders are entitled 
to this money, then it should be distributed at the earliest 
date possible, as it has been withheld for years at a great 
loss to them, in the operation of a perfectly sound and sol¬ 
vent bank, as is disclosed by this record. 

Equity No. 65,140. 

While the Clerk of this Court has designated the appeal 
to this Court, from the order of the lower Court, in Civil 
Action No. 13,587, as numbers 8369 and 8370, there is, in 
fact only one appeal and that only from the order in said 
Civil Action 13,587, as all the other appellants joined the 
appellant Wade H. Cooper in his appeal. (App. 38.) There 
were two cases in the lower court, Civil No. 13,587 and 
i Equity No. 65,140, but the lower Court in its decree, dis¬ 
missed Equity No. 65,140 from which there was no appeal 
by any one. True that appellants paid two filing fees of 
$35.00 each, but there is only one case appealed as stated. 
While there is no appeal from the order dismissing Equity 
No. 65,140, the attorneys for the Comptroller and Receiver 
insisted that this Court should have the “back ground” in 
that case, and for that reason appellants have endeavored 
to include all pertinent parts of the pleadings in Equity No. 
65,140 which was consolidated with Civil Action No. 13,587, 
both of which were before the lower Court on pre-trial hear- 
i ing when Equity No. 65,140 was dismissed by the decree of 
i June 10, 1942. (App. P. 37.) As there was not and is not 
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any appeal in that case we are at a loss as to what to say 
except to show to this Court that the dismissal in Equity 
No. 65,140 was entirely proper and correct in every way 
regardless of what took place in Civil Action Xo. 13,587. 

The amended bill in Equity 65,140 was a suit to enforce 
an assessment by the Comptroller for interest as the prin¬ 
cipal had all been paid 100 cents on the dollar. (App. P. 2.) 
The amended bill alleged that the U. S. Savings Bank was 
organized under the laws of the State of West Virginia in 
May 1906 and thereafter continuously maintained and con¬ 
ducted a general banking business “solely’’ within the Dis¬ 
trict of Columbia until March 6th, 1933, when it was 
“closed” by the Proclamation of the President of the Unit¬ 
ed States; that a Conservator was appointed March 14th, 
1933 who was in possession of the bank until February 10, 
1934, when the Comptroller appointed Carter B. Keene Re¬ 
ceiver; that on December 31, 1936 Frederick J. Young 
(Plaintiff) succeeded Carter B. Keene; that 100 per cent 
has been paid on all claims, but that interest amounting to 
approximately $223,721.39 remains unpaid. (App. P. 2.) 
That on February 27th, 1937 the Comptroller levied an as¬ 
sessment of $100,000. upon the stockholders of said Bank 
to pay interest, but not one of the defendant stockholders 
had paid all or any part demanded. (App. PP. 2 & 3.) 

The original bill was filed in August 1937. The amended 
bill January 23rd, 1939. Numerous motions were made 
as set out on Page 3 of Appellant’s Appendix but not 
pertinent here. All the defendants filed answers in Equity 
No. 65,140 denying liability for various similar reasons as 
briefly set out in Appellant’s Appendix, pages 4, 5 and 6. 
We will dispose of them in proper sequence. 
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Defenses* 

i 1. This defendant denies that he is liable for interest 
under any provision of the Constitution and statutes of 
West Virginia, where said Bank was organized, or any stat¬ 
ute of the United States. (App. Page 5.) This Court has 
already held that the laws of the State of West Virginia 
i control as to fixing liability or the laws of the State where 
the Bank was organized. In Hamilton vs. Bergling (66 
App. D. C. 85; 85 F. (2nd) 249) this Court, in referring to 
Harper vs. Moran said: 

“But we also said there is nothing in the District 
statute which expressly creates double liability on 
shareholders in state banks doing business in the Dis¬ 
trict, and we held that we could not read into the local 
statute the provisions of Rev. Statute Sec. 5151 creat¬ 
ing such liability in the case of shareholders of a Na- 
i tional Bank * * *. We think the rule announced in the 
i Hamilton-Offutt case controls in this, and we must, 
therefore have recourse to the laws of West Virginia 
to determine the liability of the stockholders here.” 

This was re-affirmed by this Court in 1940 in Bergling vs. 
Wardell, 115 Fed. (2nd) 948. 

! The United States Savings Bank was organized under 
the laws of West Virginia (App. 1). Under Article 11, Sec¬ 
tion 6 of the Constitution of West Virginia, and Section 
3138 of the Code of Law of West Virginia the personal lia¬ 
bility, if any, of a stockholder runs directly to the creditors 
! of the bank and not the bank or plaintiff receiver. There is 
no provision for the payment of interest either in the Con¬ 
stitution, the Statute or any opinion of the Supreme Court 
i of West Virginia. The double liability and the payment of 
interest being in derogation of the common law there is no 
i interest due unless and until some duly authorized author¬ 
ity of the State expressly fixes such liability. There is no 
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such requirement as the payment of interest by the Con¬ 
stitution, laws or the Supreme Court of West Virginia. 
This cannot be said to be an oversight by the West Vir¬ 
ginia authorities, for certainly all the authorities of West 
Virginia are well acquainted with the holdings of the Su¬ 
preme Court of the United States requiring the payment 
of interest in the case of insolvent National banks. Fol¬ 
lowing the rule laid down in Hamilton vs. Bergling, supra, 
this Court will not undertake to “read into the local stat¬ 
ute the provisions of Rev. Stat. Section 5151 creating such 
liability in the case of shareholders in a National Bank.” In 
other words this Court will treat the situation just the same 
as if the National Bank Act and its interpretations were 
not in existence. And the fact this Court mistakenly held 
in the case of the United States Savings Bank, et al. vs. 
Morgantheau, et al., No. 6605, October Term 1935, that the 
Bank would have to pay interest should not enter into it, 
as at that time the attention of this Court was not called 
to the fact that the laws of the State of West Virginia con- 
rolled as to liability. The present Supreme Court has held 
that it will not follow erroneous opinions of the past. This 
Court should find pleasure in correcting mistaken opinions 
of the past. This opinion in that old case is a stumbling 
block, as the Comptroller feels bound by it, until it is cor¬ 
rected. 

2. This appellant insists that whatever liability, if any 
existed, is barred by the statute of limitations of three 
years, as this assessment suit was not brought until Au¬ 
gust 10th, 1937, a period of four years, four months and 
twenty-six days after the closing of the Bank and the ap¬ 
pointment of a Conservator on March 14th, 1933; and be¬ 
cause the original bill was not filed for a period of three 
years and six months after the appointment of a Receiver 
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on February 10th, 1934, when the Comptroller declared the 
said bank insolvent. (App. 2.) The Supreme Court of the 
United States has held, as well as this Court, that- the law 
of the forum controls as to the running of the statute. This 
i suit was brought in the District Court of the District of 
Columbia and it follows that the three year statute of the 
District controls. There is no Statute in the State of West 
Virginia fixing the time for commencing actions against 
Bank stockholders for double liability, and in the absence 
of such a statute, the local statute of three years controls 
as to the time for enforcing such liability, if any. McLain 
vs. Ranking (1905), 197 U. S. 154, 162. In Fufahl, Receiv¬ 
er vs. Estate of Elvira J. Parks, deceased (1936), U. S. 299, 
P. 225, the Court said: 

“Although the petitioner’s demand is based upon a 
Federal statute, he may enforce it only in conformity 
to the law of the forum governing debts of like na¬ 
ture.” 

There are numerous cases sustaining the above, including 
Forrest vs. Jack, 294 U. S. 158,162,163 (1935). The ques¬ 
tion then is when did the cause of action accrue? The laws 
of West Virginia require that the liability of stockholders 
shall be enforced without awaiting the liquidation of as¬ 
sets or delaying for any other cause . As the liability, if 
any, runs directly to and in favor of the creditors, then 
certainly the creditors had a right to sue immediately upon 
the closing of the bank,*whether it be March 14th, 1933, when 
the Conservator was appointed or February 10th, 1934, when 
the Receiver was appointed; in either event the statute of 
three years bars the suit which was not brought until Au¬ 
gust 10th, 1937, or more than three years after the appoint- 
iinent of the Receiver. The Supreme Court of West Vir¬ 
ginia has been rather elastic in its holdings on this ques¬ 
tion. No time is fixed in the laws of West Virginia for 
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the running of the statute in these assessment cases, and, 
therefore, the law of the forum controls. The Supreme 
Court of West Virginia in its most recent opinion (1939) in 
the case of Rinehart vs. Wilfong, 1 S. E. (2nd) 174, held 
that the cause accrued when an assessment was levied by 
the Superintendent of banks, but any statute or opinion to 
that effect is clearly an invasion of the Constitutional rights 
of the creditors, under Article 11, Sec. 6 of the Constitution 
of West Virginia, as well as Clause 1, Sec. 10, of Article 1 
of the Constitution of the United States which provides that 
“No state shall • • • pass any • # # law impairing the ob¬ 
ligation of Contracts.” Certainly the cause of action for 
the creditors accrued the moment the bank closed, and any 
attempt by the legislature or the Supreme Court of West 
Virginia to modify or change that right is clearly in viola¬ 
tion of Article 11, Section 6, of the Constitution of West 
Virginia and in violation of Clause 1, Section 10, of Article 
1 of the Constitution of the United States forbidding im¬ 
pairment of the obligation of Contracts. And such at¬ 
tempted change or modification is also clearly in violation 
of the due process clause of the Fifth Amendment of the 
Constitution of the United States. This opinion in Rine¬ 
hart vs. Wolfong, supra, was delivered in 1939 subsequent 
to the closing of the Savings Bank, and the appointment of 
the Receiver February 10, 1934, and is therefore retroac¬ 
tive if permitted to apply to the Savings Bank, especially 
as the cause of action accrued several years prior to its de¬ 
livery, under the Statute of West Virginia requiring the 
Superintendent of Banks or the Receiver to proceed at once 
without delaying for any cause, the collection of the as¬ 
sessment. The cause of action accrued when the Bank 
closed. The case of Bennett vs. Thorne, 36 Washington, 
253 (1904) holds that the right of action under the Consti¬ 
tution (of Arizona) “accrues to the Receiver immediately 
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upon the declared insolvency of the Bank” * # \ This is a 
'long and well considered opinion which we hope the Court 
will read, if necessary. 

i In Coombs vs. Getz, 285 IT. S. 434, the Supreme Court of 
the United States declared it was not bound to follow the 
decisions of the State Supreme Court on constitutional 
questions. 

3. This defendant also insists that by an act duly ap¬ 
proved on February 26th, 1929, the legislature of West 
Virginia expressly prohibited any Bank, incorporated un¬ 
der the laws of West Virginia from transacting any busi¬ 
ness outside of the said State, and thereafter the business 
of said bank was and is ultra vires said Corporation bank. 
This means that the Savings Bank was doing business with¬ 
out a charter after the passage of the foregoing act on Feb- 

i ruary 26th, 1929, and, of course, the Bank was not liable 
for interest subsequent to that date. As there is no appeal 
in this case, the question of liability is moot. 

4. This defendant denies that he or any other stock¬ 
holder is liable for interest during the eleven months pe¬ 
riod that the bank was held in cnstodia legis in the hands 
of the Conservator for the purpose of promoting the Ham¬ 
ilton National Bank. (App. P. 6.) The National Bank Act 
specifically provides that following the appointment of a 
Receiver, the assets of a bank shall be promptly converted 
into cash and a distribution made to depositors. The 

i pleadings show this Savings Bank was held in the hands of 
a Conservator for eleven months, during all this time the 
Comptroller claimed the bank was insolvent, but was using 
it in his promotion of the organization of the Hamilton 
i National Bank. The Court may take judicial notice of this 
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fact or consult the records in Case No. 6605, Bank vs. Mor- 
gantheau, et al., this Court, October Term 1935. It would 
be most unfair and inequitable to require the stockholders 
to pay interest for this period, as it was the duty of the 
Comptroller to act promptly and convert the assets. 

5. This defendant also earnestly insists that the Re¬ 
ceiver had ample funds or assets in hand to pay all cred¬ 
itors, including all interest claimed, when this suit was in¬ 
stituted August 10, 1937, and at all other times. (App. 4.) 
The reports of the Comptroller and his Receiver show 
(App. Page 45) that the Receiver had on hand in cash and 
assets between $25,000 and $35,000 more than he needed to 
pay all the interest claimed ($204,000) when he brought this 
suit; that he has uselessly expended $56,500.51 since this 
suit, according to his report of February 21,1941. All this 
is set up (App. Page 45) according to the reports of the 
Receiver which were physically exhibited to the Court be¬ 
low, and this includes the eleven months interest claim or 
for the period during which the Comptroller held and used 
the savings bank in the promotion of the Hamilton National 
Bank. Are the stockholders to be held responsible for the 
dissipation or wasting of the assets or for the failure to 
convert the assets promptly according to law! Are they to 
be continuously harrassed, pursued and persecuted for op¬ 
erating a sound and solvent bank? This is what has driv- 
•en the three stockholder-complainants to file the complaint 
in Civil Action No. 13587. The Bank actually paid -within 
a period of about thirteen months, after the liquidation be¬ 
gan, 100 cents on the dollar. The claim for interest is now 
$204,000 (App. 19). 
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Interest. 

1 The cases seem to hold that when a bank is liable for 
interest, it is for the contract rate, if any, as stated in Rich¬ 
mond vs. Irons referred to in Bank vs. Morgantheau (66 
App. D. C. 234, 237). Therefore 3% is all that could be 
claimed from the Bank, if any at all. The Receiver has in 
hand double the amount necessary to pay 3%, in any view 
of the case as regards the question of time, whether it be 
one or two years. We give below a few quotations on this 
question of interest: 

“But the purpose of the fund has been completely 
fulfilled. Therefore, neither the Receiver nor the 
Comptroller have longer a right to retain any portion 
of the money. The statute itself imperatively directs 
distribution.’ ’ 

McCarty v. Gault, 24 F. Supp. 977, 980. 

“If the full amount of all claims is at hand to bo 
paid, the bank is not insolvent and should be turned 
over to the stockholders or liquidated under their di¬ 
rection rather than being liquidated by the Comptrol¬ 
ler of the Currency.” 

9 Zollman on Banking, §764, p. 109. 

“If there is a surplus, therefore, it may be argued 
that the proceedings were wrongfully instituted and so 
the debtor should be excused from paying interest dur¬ 
ing the delay.” 

Stein v. Delano, 121 F. (2d) 975, 978, 979. 

Lastly,— 

“The cases teach that interest is not recovered ac¬ 
cording to a rigid theory of compensation for money 
withheld, but is given in response to consideration of 
fairness. It is denied when its exaction would be in¬ 
equitable.” 

Jackson County v. U. S., 308 U. S. 352. 

What is true as to interest is, according to the recent au¬ 
thorities practically since 1929, true also as to receivership 
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fees and expenses, regarding which we quote the follow¬ 
ing,— 

“ It is a pretty harsh rule which compels a litigant to 
pay the expenses of having his own property taken out 
of his custody for a while, and the court appointing a 
receiver must use its discretion in determining who 
shall pay receiver’s fees. Even if the court had jur¬ 
isdiction over the subject-matter and the parties it 
seems a harsh rule that the defendant whose property 
has been so improperly taken from him should pay the 
receivership fees.” 

1 Clark on Receivers, 2nd Ed. §641, p. 884. 

“However, even in such cases when the plaintiff act¬ 
ed fraudulently or wilfully in securing the appoint¬ 
ment, he may have to pay the expenses of the receiver¬ 
ship and the receiver’s fees.” 

Id. p. 885. 

(See also Id. §641, p. 879; 13 Fletcher Cvc. Corp. 

Ch. 58, §6299, p. 685, and §6301, p. 691.) 

In Pierpont Administrator vs. Pierpont, 71 West Va. 431 
(1912) the Supreme Court said: 

“Interest being the subject of contract, our cases hold 
that where interest is contracted for at less than the 
legal rate, that rate will control after maturity and 
judgment as well as before.” 

“It is error to decree interest at 6% when the agreed 
rate is less.” 72 West Va. 1; 78 S. E. 371, Morris vs. 
Baer. 

But no interest is required under West Virginia law in 
receivership banks. 

While this case, Equity No. 65140, is not before this Court 
on appeal, we hope the Court will excuse us for referring 
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to it, as it is our insistence that Civil Action No. 13587 
should be reversed, and that the order dismissing Equity 
No. 65140 should be permitted to stand, as there is no ap¬ 
peal from that part of the order entered on June 10, 1942. 
There is not only no appeal but there could be none as all 
parties consented to the order of dismissal. 

In Ganns vs. Goldenberg (39 App. D. C. 597), the appeal 
was dismissed upon the ground that the appellant consent¬ 
ed to the entering of the judgment, citing Columbia Laundry 
Co. v. Ellis (36 App. D. C. 583). 

We therefore urge the reversal of Civil Action No. 13587, 
and that the order dismissing Equity No. 65140 be permit¬ 
ted to stand as all parties consented to it, and there is no 
appeal from it. 


Respectfully submitted, 

WADE H. COOPER. 


Wade H. Cooper, Attorney , 
1135—16th Street, N. W. 
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APPENDIX. 

Cases 8369 and 8370. 

15 Amended Complaint to Enforce Stockholders 

Assessment Liability. 

(Filed Jan. 23, 1939.) 

Equity No. 65,140. 

1. Plaintiff, a citizen of the United States and a resi¬ 
dent of the District of Columbia, is the duly appointed, 
qualified and acting receiver of the United States Savings 
Bank, having been appointed as such receiver on December 
31, 1936, by the Comptroller of the Currency of the United 
States pursuant to law. The amount in controversy in this 
action exceeds, exclusive of interest and costs, the sum of 
One Thousand Dollars. 

2. The several defendants are all stockholders of the 
said United States Savings Bank, as will more fully appear 
hereinbelow, • • • 

3. The United States Savings Bank is a banking cor¬ 
poration organized under the laws of the State of West 
Virginia as the successor corporation in name, place, and 
stead of the North Savings Bank, incorporated under the 

laws of said State on the 16th of May, T906, • • • 

16 when the said bank established a banking house 
in the District of Columbia; and, thereafter, until 

March 6th, 1933, when it was closed by the Proclamation 
of the President of the United States of March 6th, 1933, 
said bank continuously maintained and conducted a gen¬ 
eral banking business solely within the District of Co¬ 
lumbia. 

• • • • • 
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1 17 The said United States Savings Bank was not per¬ 
mitted to reopen under said Act, (Conservation Act) 
and on, to-wit, March 14th, 1933, the Comptroller of the 
Currency, acting pursuant to said Act, appointed a con¬ 
servator for said bank, who took possession of the bank, 
its books, records and assets, and acted as such conservator 
until February 10, 1934, on which date the Comptroller of 
the Currency appointed Carter B. Keene as receiver of 
said bank. Thereafter, said Carter B. Keene acted as 
such receiver until December 31,1936, when the Comptroller 
of the Currency appointed Frederick J. Young, plaintiff 
herein, as receiver to succeed said Carter B. Keene, re¬ 
signed. 

• • • • • 

22 Since said closing date, dividends in the amount 
of 100% of the claims of the creditors and depositors 
of said bank have been paid by the receivership, but there 
still remains unpaid to said creditors and depositors interest 
at the legal rate of 6% per annum on all unpaid balances 
of said debts and obligations of the bank computed from 
said March 6, 1933, up to and including March 15th, 1938, 
the date on which the final 10% of the aforesaid dividends 
was paid. Said accrued and unpaid interest is in excess 
of $100,000.00, to-wit, in the amount of approximately 
$223,721.39. 

17. On or about February 27th, 1937, the Acting Comp¬ 
troller of the Currency of the United States, pursuant to 
the authority vested in him by law, particularly section 298 
of Title 5, Corporations, of the 1929 District of Columbia 
Code, and section 5234 of the Revised Statutes of the United 
States (12 U. S. C. A. Section 192), determined that, in 
order to pay the debts and obligations of the said United 
States Savings Bank, it was necessary to enforce the in¬ 
dividual liability of the shareholders of said bank as ere- 
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ated and imposed by the Constitution and laws of West 
Virginia (see Paragraph 7, hereinabove), and accordingly, 
made an assessment and requisition upon the holders of all 
shares outstanding at the time of the failure of said bank 
for and in the sum of $100,000.00 to be paid by them on or 
before the 3rd day of April, 1937, said amount constituting 
an assessment of 100% of the par value of said shares of 
stock. 

• • • • • 

23 18. Notwithstanding tfye aforesaid assessment, 
notice of assessment and demand for payment, not 

one of the said defendant shareholders has paid all or any 
part of the amount assessed against and demanded from 

him or her respectively, 

• • * • • 

24 WHEREFORE, plaintiff demands that a judg¬ 
ment be entered in this action directing the individ¬ 
ual defendants to pay over to the plaintiff as Receiver of 
the United States Savings Bank the full amount of the 

assessment levied against them respectively. • • • 

• • • • • 


Motions and Special Appeals. 

Equity No. 65,140. 

2 The amended bill was filed Jan. 23,1939. 

3-4 Various motions were made at different times by the 
5-6-7 defendants, and the plaintiff. This case has been 
8 in this Court on appeal twice already. None of these 
motions are pertinent to the issues involved, but are 
all set out in the Transcript as desired by the Receiver. 
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Answer of Defendant Wade H. Cooper. 

1 (Filed Nov. 9, 1939.) 

! Equity No. 65,140. 

While there was no appeal by any one from the order 
of the Court dismissing the Bill against the defendant 
stockholders in this case, Appellees insist that this Court 
should know something of the “back ground” of this case, 
i For this reason defendant Cooper gives the brief summary 
' of the defenses set out in his answer which defenses are 
practically the same as the defenses set up by all the other 
stockholders. 

i 43 Further answering (paragraph 8) this defendant 
says that under the aforesaid Article 11, Section 6, 

1 of the Constitution of West Virginia, and Section 3138 of 
i the Code of Law of West Virginia, the personal liability, 
i if any of this defendant is directly to the creditors of said 
Bank, and not to the plaintiff-receiver of said Bank • * • and 
' said liability, if any was not and is not an asset of said 
Bank # * *, that any attempt of the legislature of West Va., 
i to change or modify the vested or Constitutional rights 
of said depositors or creditors is in violation of the said 
Article 11 Section 6 of the Constitution of West Virginia, 

! and also in violation of Clause 1, Section 10 of Article 1 of 
the Constitution of the United States which provides that 
No State shall • * • pass any * • • law impairing the 
obligation of contracts 

! And the same is also in violation of the Fifth Amendment 
to the Constitution of the United States, which provides: 

I No person shall be deprived of liberty or property with¬ 
out due process of law. 

9 Answering paragraph 16 this defendant says the 

said Bank was always solvent, with sufficient assets 
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to pay all liabilities at all times. This defendant. denies 
* • • that he is obligated under the provisions of the Con¬ 
stitution or Statute of the State of West Virginia for the 
payment of interest * * * Answering paragraph 18 of the 
Amended Complaint, this defendant denies any and all 
liability to pay any interest on any assessment (without ad¬ 
mitting that any such liability exists) upon the ground that 
all of the debts and liabilities of said Bank having been paid, 
the attempt upon the part of the plaintiff-receiver being 
made herein to collect a stock assessment for the purpose 
of paying interest which is not an interest bearing obliga¬ 
tion, no liability exists on the part of the stockholders, in¬ 
cluding this defendant, to pay interest on the assessment 
levied against said stockholders. 

3 Answering Paragraph 4 this defendant • * • de¬ 

nies that as a stockholder of the United States Sav¬ 
ings Bank he is liable for interest on any alleged liability 
of said bank to any creditor or depositor of said bank by 
reason of Section 298 of Title 5 of the 1929 District of 
Columbia Code, or under any provision of the National 
Bank Act, which statutes are referred to in paragraph 4 
of the Amended bill, or by reason of any provision of the 
Constitution of West Virginia or any statute of said 
State. 

2 Answering paragraph 3 # * this defendant says 

that the legislature of West Virginia by an Act duly 
10 approved on Feb. 26, 1929 expressly prohibited any 
bank, incorporated under the laws of West Virginia 
from transacting any business outside of said State and 
thereafter the business of said bank was and is ultra vires 
said corporation bank 

48 “Further answering said bill of complaint and 
all of the paragraphs thereof, this defendant says 
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that the United States Savings Bank suspended on March 
6,1933, as hereinbefore set forth, as appears from the rec¬ 
ord herein, and that no attempt at assessment was made 
on the stockholders by the Comptroller nntil February 27, 
1937, a few days less than four years after said Bank had 
been closed and was being liquidated by the Comptroller 
through a Conservator or successor Receiver; that the 
Comptroller in the matter of enforcing the liability of the 
stockholders of said Bank is governed by the laws of West 
Virginia, which provide and require that the liability of 
stockholders shall be enforced without awaiting the liquida¬ 
tion of assets or delaying for any other cause; that the ac¬ 
tion herein instituted was not filed until more than four 
years after said Bank was suspended, and was not in¬ 
stituted until more than a reasonable time had elapsed after 
the closing of said Bank within which time the assessment, 
if any, should have been made and this action is therefore 
barred. 

(1) By unreasonable delay and laches of the Comptroller 
in making an assessment, and 

(2) By the lapse of more than three years after a rea¬ 
sonable time had passed following the closing of said 

i Bank for the making of an assessment. 

(3) Because it appears on the face of the amended com¬ 
plaint that the alleged cause upon which said com¬ 
plaint is based accrued more than three (3) years 
prior to the institution of this suit. 

(4) Because the claim asserted in this action improperly 
and illegally charges interest against the stockhold¬ 
ers, including this defendant, during the conserva¬ 
torship of said Bank, namely, from March 14, 1933, 
to February 10,1934, although it appears by the said 
amended complaint that the alleged assessment 
against the stockholders of said Bank was made on 
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February 27, 1937, requiring payment of said al¬ 
leged assessment on or before April 3, 1937, with 
interest from that date, as appears by plaintiff's 
Exhibit “C” 

(5) Because the original bill was filed on August 10, 
1937—a period of three (3) years and six (6) months 
after the Acting Comptroller declared on February 
10,1934, that the said Bank was insolvent and he on 
said date appointed Carter B. Keene Receiver there¬ 
of, who qualified on said last mentioned date. 

(6) Because the instant suit was filed on August 10, 
1937—a period of four (4) years, four (4) months 
and twenty-six (26) days after the appointment by 
the Comptroller on March 14,1933, of a Conservator 
of said Bank. 

(7) Because the assessment was levied by the Comp¬ 
troller against stockholders on February 27,1937—a 
period of three (3) years, eleven (11) months thirteen 
(13) days from March 14, 1933, when the Comp¬ 
troller refused to issue a license to reopen said Bank, 
on which date (March 14,1933) he appointed a Con¬ 
servator of said Bank. 

(8) Because the assessment was not levied until Feb¬ 
ruary 27, 1937—a period of three (3) years and 
seventeen (17) days after the appointment by the 
Comptroller of Carter B. Keene (on February 10, 
1934) as Receiver of said Bank. 

(9) Because the cause of action, if any, in favor of 
creditors of said Bank is directly to the creditors of 
said Bank under the Constitution or Statute of West 
Virginia, and such cause of action, if any, accrued 
more than three (3) years prior to the filing of the 
original bill herein, even if it be assumed that a 
right of action to the plaintiff-receiver was concur¬ 
rent with a creditor’s remedy. 
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58 Receiver's Petition. 

1 (Filed Sept. 15, 1941.) 

Equity No. 65,140. 

i Petition was filed by Receiver Young on Sept. 15,1941 to 
approve the compromise settlement. The compromise set¬ 
tlement contained the following reservations: 

66 “I sign this with the following understanding: 

(a) That the 12.55% is for the purpose of this 
agreement only. 

(b) That the depositors and stockholders reserve 
the right to take such action as may be neces¬ 
sary to bind all the depositors.” 

94 Mr. McNeill's Memorandum For Mr. Justice Luhring. 

> Equity No. 65,140. 

To the Honorable Osbar R. Luhring, United States Dis¬ 
trict Judge: 

In response to the request of the Court I have the honor 
to advise that I have represented for several weeks the 
following depositors in the United States Savings Bank, 
who dissented from and protested the proposed distribu¬ 
tion of 3% interest to them and 12*4% to dissenting de¬ 
positors: George B. Fraser, George B. Fraser, assignee of 
Marie Munro, David B. Kerrick, Fidelity Storage Com¬ 
pany, Fidelity Finance Company, Fairmont Furniture 
House, Janie Churchill and Viola Washington. 

I also advise that since the order nisi was passed by 
Mr. Justice Bailey, now pending before the Court for 
consideration, I have been approached by depositors 
either by telephone or by letter protesting the above dis¬ 
tribution of 3% to certain depositors who executed an as- 
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signment and 12%% to those who refused to do so as fol¬ 
lows: ... 

Here follows a list of 127 depositors and their addresses: 

• • • * • 

97 I am advised that the above depositors had de¬ 
posits on hand in said bank at the time of its closing 
ranging from $500.00, to $13,000.00, the last item of $13,- 
000 being the deposit of McKinley High School Bank, 
the majority of the deposits being over $1000. I would 
estimate that the average would be from $1,000 to $1500 
per depositor, although l have not received exact informa¬ 
tion as to the amount of each deposit. 

• • • • • 

Practically all of the above depositors who have pro¬ 
tested the plan of distribution now pending—or the in¬ 
terpretation of it by the Comptroller and the Receiver— 
have done so on the following grounds • 

(1) That they believed the assignment plan con¬ 
templated a uniform payment of interest to all depositors 
of 3%, or whatever amount the Court might think fair 
when the matter came up for consideration. 

(2) Many of the depositors have insisted that they 
understood that if there were any assets left over after 
paying to all the depositors 3% that the remainder would 
be distributed or returned to the stockholders. 

(3) Every depositor who has made a protest to me 
by letter, telephone or telegraph has strenuously insisted 
that the present plan was not explained to contemplate 
a difference of payment to one group of depositors over 
another, or that the non-assenting depositors would re¬ 
ceive more than those assenting, nor was there any intima¬ 
tion or information given them that there would be any 
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difference between the amount received by those 
98 assigning a part of their interest and those not 
assigning. 

149 From Comptroller’s Letter, 

i (Sept. 22, 1941.) 

Equity No. 65,140. 

• * • Consequently, if it should develop during the 
Course of the hearing upon the aforesaid petition, in re¬ 
sponse to the order nisi that there is just ground to doubt 
the validity or effectiveness of the assignments in ques¬ 
tion, or reasonable doubt as to the voluntary execution of 
said assignments with full knowledge of the facts in¬ 
volved, this office feels that such doubt should be resolved 
in favor of the objecting depositors and that the pro¬ 
posed plan of settlement should not be approved, and the 
litigation should thereupon be proceeded with for the 
purpose of enforcement, in full, of the liability of the 
shareholders of the bank upon the assessment heretofore 
levied by the Comptroller of the Currency. • • • 

I Signed C. B. UPHAM, 

Deputy Comptroller , 

101 From Mr. Justice Luhring’s Opinion. 

Equity No. 65,140. 

! (Filed Nov. 7, 1941.) 

• • • The letters addressed to the depositors and cred¬ 
itors by the Receiver and the Shareholders Committee did 
not state in direct and positive language that the plan con¬ 
templated full payment to those who failed or refused to 
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assign. This becomes all the more apparent when the let¬ 
ter of Wade H. Cooper, a member of the Shareholders Com¬ 
mittee, under date of Sept. 18, 1941, is considered, as well 
as the advertisement appearing in the Afro-American news¬ 
paper. The first sentence of the letter is sufficiently illus¬ 
trative as follows: 

“The Court order sent you means that you will re¬ 
ceive 3% interest on your claim in the U. S. Savings 
102 Bank while about 5000 depositors will receive 12%»% 
which I told the Comptroller and the Court is grossly 
unfair, as all depositors should receive the same rate 
of interest . 99 * • • 

The first paragraph of the letter from the McKinley 
High School Bank Advisory Council, a depositor and cred¬ 
itor, under date of Sept. 22,1941, is worthy of quotation: 
“The McKinley High School hereby protests any rul- | 
ing of the Court whereby the McKinley High School 
Bank is to receive only 3% of its claim to cover inter¬ 
est, as against certain other depositors on the same 
footing receiving 12 V 2 % of their claim to cover inter¬ 
est.” • * • 

The Court finds that those repudiating their assignments 
did not understand that those who did not assign would be 
paid in full; that they believed that all depositors and 
creditors would receive 3%. * • * It follows that the ob¬ 
jections to the approval of the plan must be sustained. It 
is so ordered, and counsel will prepare proper order. 
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115 Complaint For Declaratory Judgment, to Confirm 
Agreements, and to Compel Payment of Dividends. 

Civil Action No. 13,587. 

(Filed Nov. 8, 1941.) 

i 1. This action seeks equitable relief and involves a sum 
in excess of $1,000.00. 

2. The plaintiffs are interested as stockholders holding 
108 shares of the stock of the United States Savings Bank 
in the payment of a final dividend, settling in full the claims 
for interest due to the depositors in said bank and the 
claims of other creditors, if any, of said bank, and the de¬ 
livery to a Stockholders Agent of the assets of said bank 
then remaining. They bring this action in their own behalf 

and that of all shareholders similarly situated. 

• • • • • 

116 4. That said United States Savings Bank closed 
March 3, 1933, a conservator was thereupon ap¬ 
pointed ; subsequently the bank was declared insolvent and 
a receiver appointed (Feb. 10, 1934), the defendant Hall 
being his successor in said receivership. 

5. That deposit claims filed with said receiver aggre¬ 
gated the sum of $1,629,700.00, all of which have been paid 
in full * * * 

• • • • 

1 • • • and the only remaining liability recognized by defend¬ 
ants Comptroller and Receiver is that for interest on bal¬ 
ance of deposits to date of the aforesaid dividends. Said 
interest has been determined by the Defendant Comptroller 
and Receiver to be the sum of $204,527.35 representing 

12.55% on each deposit balance at the date of suspension. 

• • • * • 
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117 8. Plaintiffs further state that on the 27th day of 
February, 1937, the Comptroller of the Currency 

made an assessment against all of the stockholders of said 
bank of the $100.00 par value of their stock, and on the 10th 
day of August, 1937, the defendant receiver filed in this 
Court a complaint in equity against the shareholders of 
said bank, praying judgment against them for the several 
amounts so assessed against them respectively • • • 

9. That in said suit, which is still pending in this Court, 
numerous proceedings have been taken and defenses filed, 
including the claim that the depositors of said bank are not 
entitled to interest on their deposits, which if sustained, 
would establish the right of the stockholders to the assets 
now remaining in the custody of the receiver and that the 
depositors have now no further interest in said assets. 

10. That prior to the 31st day of January, 1941, the 
Comptroller of the Currency and the then Receiver, 

118 then being aware that one of the stockholders was 
engaged in soliciting the depositors to assign their 

interest claims to him and that a number of depositors had 
executed such assignments of their entire claim of interest, 
suggested to the counsel for plaintiffs and shareholders of 
said bank that if a shareholders committee, acting on behalf 
of all shareholders, should obtain from depositors assign¬ 
ments of a sufficient portion of their claims for interest to 
enable the unassigned interest to be paid in full, it would 
result in the immediate closing of the receivership, in the 
dismissal of the suit of Young, Receiver, vs. Barry, et oZ., 
and any surplus of assets would then be delivered to a 
Shareholders Agent as provided by law for liquidation and 
distribution to the shareholders. Thereupon, a Committee 
was formed for the purpose of securing such assignments 

of interest from the depositors, # * 

• • • • • 





119. 18. That in obtaining said assignments said 

Committee and its counsel were engaged over a pe¬ 
riod of more than five months and incurred expenses of 
approximately $2,700.00. 

19. That on or before August 25, 1941, said Committee 
had received assignments from depositors whose deposits 
were in excess of $972,000; these assignments were care¬ 
fully checked by the Receiver with his records, including 
the signatures, a number of assignments were rejected for 
various reasons, those however, aggregating at that time 
$972,000 were then approved and by correction of rejected 
j assignments and the securing of some additional 

120 ones, the amount of deposits represented by ap¬ 

proved assignment is in excess of $1,000,000.00. 

122 25. That thereafter the defendant receiver, at the 

request of the Comptroller of the Currency, by pe¬ 
tition filed in said case of Young vs. Barry, submitted the 
so-called “compromise” to this Court for its approval, al¬ 
though plaintiffs believe and aver that such approval was 
unnecessary and this Court had no jurisdiction to approve 
or disapprove it. 

26. That said petition was heard by this Court on Sep¬ 
tember 15, 1941, at which hearing said Cooper and counsel 
for certain depositors opposed the approval of the com¬ 
promise; that the Court thereupon entered an order, the 
material part of which is as follows: 

“It is this 15th day of September, 1941, ORDERED 
1. That the plan of settlement described in the peti¬ 
tion be approved unless cause to the contrary be 
shown to the Court by any interested person on or 
before the 23rd day of September, 1941, at ten 
o’clock, A. M. 



r 


15 

2. That upon the final approval of the plan of settle- 
ment described in the petition this cause be dis¬ 
missed with prejudice as to all parties, and that 
further suits by the shareholders be and they are 
hereby barred pursuant to paragraph nine (9) of 
Exhibit C. attached to the petition. 

3. Provided that a copy of this order be mailed by the 
Receiver to all shareholders and to all creditors and 
depositors of said bank who have executed assign¬ 
ments now in the custody of the Receiver as pro¬ 
vided in said plan of settlement at his or her or 
their last known address as shown by the records 
of the bank, on or before the 17th day of September, 
1941, proof of the mailing of such copies of said 
order to be by affidavit of the Receiver to be filed in 
this cause; and provided further that a notice there¬ 
of be given by publication of a copy of this order 
in the Evening Star newspapers on 3 separate days, 
and by publication of said order in one issue of the 
Washington Law Reporter before said 23rd day of 
September, 1941, the usual proofs of publication to 
be filed in this cause, and all persons interested 
shall be bound to take notice of all further proceed¬ 
ings of the Court under this order.’’ 

• • • • • 

123 The result of this controversy has been to cast a 
cloud upon the validity of a number of assignments, 
for which reason the Comptroller of the Currency has 
taken the position that he cannot proceed with the liquida¬ 
tion of the bank until their validity has been settled by a 
judicial decree. 


124 


29. That while the defendant receiver represents 
all creditors and stockholders in matters relating to 
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the administration of the trust estate, he does not repre¬ 
sent them in the matter of their assignment of a part or all 
of their claims; that this action involves many identical 
questions of law and fact, affecting alike the class plaintiffs 
and class defendants, which classes are so numerous that it 
would be impossible to determine their right in individual 
suits. 

WHEREFORE, the plaintiffs demand judgment against 
the defendants: 

• • • • • 

(3) That defendant Receiver and defendant Comptrol¬ 
ler of the Currency be required to complete the settlement 
with the Shareholders of said United States Savings Bank 
in accordance with the terms of said agreement between 

the Receiver and the Shareholders Committee. 

• • • • • 


66 Reservation In the Compromise Agreement of 

Jan. 31,1941. 

I sign this with the following understanding: 

(a) That the 12.55% is for the purpose of this agreement 
only. 

(b) That the stockholders and depositors reserve the 
right to take such action as may be necessary to bind 
all the depositors. 

WADE H. COOPER. 

140 Stockholders’ Explanation of Proposed 

Compromise. 

• • • • • 

Because of this situation, a proposed compromise, plan 

has been submitted as stated in the letter from the Receiver. 
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The purpose of the proposal is to pay the depositors in sub¬ 
stance, an amount of interest which will be equal to or in 
excess of the average rate of interest paid to savings de¬ 
positors during the period of the receivership by going 
banks in the District of Columbia, and obviously the pay¬ 
ment will be in excess of that paid on commercial accounts, 

which in the absence of special agreement, is nothing. 

• * • • • 


153 Excerpts From Joint and Several Answer of De¬ 
fendants George B. Fraser, et al. 

Civil Action No. 13,587. 

21. Not having sufficient knowledge to categorically ad¬ 
mit or deny the allegations of paragraph 21 these answer¬ 
ing defendants demand strict proof of the same, but as to 
themselves and many other depositors these defendants 
allege the facts to be that they interpreted the letters sent 
out by the former Receiver of said bank, Frederick J. 
Young, and the exhibits thereto attached, (Exhibits Dl, 
D2 and E) to have meant only one thing, to-wit: that all de¬ 
positors would receive a ratable distribution of interest 
amounting to 3% upon their balance in said United States 
Savings Bank at the time it was closed, and that they under¬ 
stood Exhibit F, to wit: the letter from the shareholders 
committee, to have a like meaning and effect and that they 
interpreted all said exhibits when received by them as offers 
of compromise with them of their claims for interest by giv¬ 
ing them 3% on their bank balances in full, and that they 
also understood that all other depositors would be paid 
the same amount and that all payments would be equal and 
ratable, • * * to the extent of 3% and that the same be or¬ 
dered paid in liquidation of their claim to interest and that 
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i all other depositors be paid like amounts in order that all 
interest claims may be finally and judicially determined • • • 
and all pending litigation involving said Savings Bank 
and its stockholders and/or its assets be finally settled 
and dismissed. 

• • • and said defendants earnestly believe and represent 
i to the Court that such was likewise the understanding of 
all depositors who signed similar assignment agreements 
I and was likewise the understanding at least of some of the 
i members of the shareholders committee, who submitted to 
said depositors a letter on said subject, to wit: Exhibit E 
to plaintiffs’ complaint. 

154 Further answering these answering defendants 
say they are advised that at or before the signing of 
the agreement between Frederick J. Young, Receiver (act¬ 
ing for the Comptroller) and the Shareholders Committee 
referred to by the plaintiffs, it was clearly and distinctly 
understood by all parties to the said agreement that the 
shareholders and the depositors should have the right to 
take such action as was necessary to bind all the depositors 
to accept 3%, as it was not expected that all the depositors 
could be located or that all of them would execute assign¬ 
ments. This right or reservation was written in the face 
of the said agreement before its signing, and was a part 
of the said agreement when all the assignments referred to 
by plaintiffs were executed, the Receiver and the Comp- 
' troller not offering any objection to said contemplated ac- 
! tion to bind all the depositors to take 3% until after the 
shareholders had expended much time, labor and money in 
securing the assignments referred to; then and not until 
then was any objection offered by the Receiver or the Comp¬ 
troller. 
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142 From Answer of Comptroller and Receiver. 

Civil Action No. 13,587. 

(Filed Dec. 31, 1941.) 

They admit (paragraph 5) that the full interest dividend 
computed on said claims amounts to approximately $204,- 
719.94—* * * * 

137 From the Receivers Statement Feb. 21, 1941: 

Assets, Book Value $89,183.89—Estimated $72,650.00 
Cash on Hand .$101,400.75 

(All statements of the Receiver referred to were phy¬ 
sically exhibited to the Court.) 


Amendments to Answer and Cross Complaint of 

Wade H. Cooper. 

Civil Action No. 13,587. 

(Filed April 22, 1942.) 

There are numerous arbitrary acts alleged showing that 
the bank was arbitrarily and wrongfully closed, both in 
the original answer and cross complaint and the amend¬ 
ments thereto of Wade H. Cooper, but they are not perti¬ 
nent to the issues involved in this case at this time. The 

following facts are pertinent. 

• • • • • 

182 12. (a) This intervenor and Cross-complainant 

says that it was with the knowledge of the foregoing 
facts and arbitrary and fraudulent acts, stated herein, and 
in the original answer and Cross Complaint of their Cross- 
Complainant that prompted the Comptroller or his repre- 
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sentative to send for this Cross-Complainant when he sug¬ 
gested a settlement of this suit Equity 65,140. He or his 
agent suggested a payment of $15,000. by all the stockhold¬ 
ers as a settlement, which was refused by this Cross 

183 Complaint • * • After considerable negotiation the 

Comptroller or his agent, Mr. Robert B. McCandless, 

finally suggested the plan authorized in the original bill in 
this cause, which was accepted by the Committee, with the 
reservation that the stockholders and depositors had a 
right to take such action as was necessary to bind all the 
depositors to accept 3%, as it was not expected that all the 
depositors could be located or would accept the 3%. The 
depositors were solicited with this thought in mind all the 
time, and no objection was made by the Comptroller or 
his agent until the soliciting of assignments had ceased, as 
already stated, and then and not until then was any objec¬ 
tion made. None of the depositors were ever advised by 
the Comptroller or the Receiver or his agent, that they 
would likely receive 12.55% if they did not accept 3%; if 
the Comptroller intended to oppose a class action to bind 
the depositors to accept 3% it was his duty to say so then 
and not after the assignments had been solicited; and if he 
intended to insist upon 12.55% to all those depositors who 
could not be located, or who refused 3%, it was his duty to 
say so then and so advise the depositors as their Trustee, 

which he did not do. 

• • • • • 

* • # Therefore, in view of the above facts this in- 

184 tervenor and Cross-Complainant charges: 

• 13 (a) That this whole agreement referred to in 
the original Bill in this cause is unfair, fraudulent and void 
for the reason that the Comptroller of the Currency or his 
agent and Receiver did not advise the depositors of the 
true facts as already stated, or what his intentions were in' 
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the future; that he was the Trustee of the depositors and 
it was his duty to advise them; that this alleged agreement 
is in fraud of all those depositors who were not advised of 
the facts and should be so declared by this Honorable 
Court; 

• • • • • 

185 14. (a) This Cross Complainant says that the 

so-called contract sought to be enforced in this case 
has already been adjudicated in Equity 65,140, when this 
Court (Mr. Justice Luhring) refused to approve same be¬ 
cause it was unfair to the depositors. 

WADE H. COOPER. 

• • • • • 

203 Findings of Fact and Conclusions of Law. 

Civil Action No. 13,587. 

The Court, upon the facts set forth in the pleadings in the 
consolidated cause, and upon the representations of coun¬ 
sel for all parties, made in open court, makes the following 
findings of fact and conclusions of law: 

FINDINGS OF FACT 

(1) The United States Savings Bank was closed by 
the Presidential Proclamation of March 6, 1933, and a con¬ 
servator, appointed March 14, 1933, by the Comptroller of 
the Currency under Section 203, Title 12 U. S. C. A., was 
in charge until February 10,1934, when a receiver was ap¬ 
pointed under authority of Section 192, Title 12 U. S. C. A., 
and Section 298, Title 5, Corporations, of 1929 D. C. Code. 

(2) The Bank has paid 100% to creditors. The receiver, 
contending that creditors were entitled to interest totaling 
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12.55% of their proven claims, instituted Equity No. 
204 . 65,140 for the purpose of collecting the stockholders 
assessment liability. Defenses asserted in this ac¬ 
tion led to negotiations for a plan of settlement submitted 
by letter dated January 31, 1941, by a committee of share¬ 
holders of the United States Savings Bank, composed of 
Wade H. Cooper, Chas. A. Goldsmith, Wilbur H. Zepp, 
Wm. R. de Lashmutt and James A. Cobb, to the Comptroller 
of the Currency of the United States and the Receiver of the 
United States Savings Bank. This plan contemplated that 
the shareholders’ committee of the Bank would obtain vol¬ 
untary assignments equal to 9.55% of the interest accrued 
on the creditors’ respective claims in such an amount as 
■would enable the Receiver of the Bank, when added to the 
cash then on hand, to pay: 

(a) Any principal due on proved claims, 

(b) Interest at the rate of 12.55% on all proved claims 
except such part thereof as was assigned to and waived 
by the committee, and 

(c) The administrative expenses of the receiver. 

The plan of settlement further provided that upon ac¬ 
cepting the assignments, the Receiver would dismiss Equity 
65,140 and deliver the remaining assets to a shareholders’ 
agent to be elected in accordance with the provisions of 
U. S. C., Title 12,197; and the receivership would be term¬ 
inated. 

The shareholders agreed to bring no further suits against 
the Receiver or the Comptroller and agreed to dismiss any 
pending suits which in any way involved the Receivership 
or the Comptroller. 
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By letter dated February 17, 1941, the Receiver of the 
United States Savings Bank advised the shareholders ’ com¬ 
mittee that the Comptroller of the Currency, by letter of 
February 11, 1941, had approved the plan of settle- 
205 ment. By letter dated January 31, 1941, the share¬ 
holders’ committee of the United States Savings 
Bank acknowledged receipt of the Comptroller’s and Re¬ 
ceiver’s approval of the plan of settlement and formally 
acknowledged acceptance thereof. 

(3) Under date of March 12, 1941, the Receiver of the 
United States Savings Bank wrote the creditors of said 
Bank as follows: 

“A committee of shareholders of the United States 
Savings Bank of Washington, D. C., now in receiver¬ 
ship, has developed a plan for the early termination 
of this receivership. The success of the plan depends 
on the cooperation offered by the depositors, who will 
be asked to forego a part of the interest accrued on 
their claims. It is expected that representatives of the 
Shareholders’ Committee will solicit your participation 
in the proposed plan in the near future. The purpose 
of this letter is to inform you of the condition of the 
receivership and the effect of the proposed plan in 
order that you may be in a position to consider the 
offer to be made by the Shareholders’ Committee. 
“The liquidation of the assets, with the exception of 
the banking house which has not yet been sold, has been 
substantially completed. Claims in the total amount 
of $1,629,700. have been proved. Cash on hand, or 
anticipated, amounts to approximately $110,000. All 
creditors who have proved their claims have been 
paid, or there is available for payment to them, the full 
principal amount of their claims. 
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“In the litigation which has been pending between the 
receiver and the shareholders, the receiver contends 
that the creditors are entitled to an additional pay¬ 
ment by way of interest accrued at 6% per annum, the 
legal rate, computed on all unpaid balance of their 
claims from the date the bank suspended. 

“It is contended by the shareholders that the deposit- 
i ors are not entitled to receive interest and that all the 
funds and assets now in the hands of the receiver be¬ 
long to the shareholders. If this contention of the 
shareholders be sustained by the Courts, the depositors 
would not receive any payment for interest but if the 
contention of the receiver be sustained and the interest 
paid in full, it would amount to $12.55 per $100. of 
proved claims, of 12.55% of the face amount of the 
depositors’ claims, for which the receiver has issued 
certificates. The cash on hand, after deducting the 
206 necessary expenses of the receivership, is insufficient 
for this purpose, amounting to approximately one-half 
of the sum required, and if the interest is to be paid in 
full, these funds must be augmented by the proceeds of 
the banking house, when sold and from the proceeds of 
an assessment levied against the shareholders. The 
value of the banking house is substantial but a sale 
thereof may be difficult. 

“The suit to enforce collection of the assessment on 
the shareholders is being vigorously contested on the 
ground, among others, that no interest is payable to 
the creditors. The prosecution of this suit and the 
collection of a judgment against the shareholders, 
when and if obtained, together with the sale of the 
banking house, will postpone for an indefinite period 
the termination of the receivership and the payment 
of all or any part of any interest to the depositors. 
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If the shareholders prevail in the pending suit or any 
appeal thereof, there will be no interest payment to 
any creditor. In the event the shareholders do not 
prevail and the case is appealed, additional costs 
and delay will be incurred with the hazard of the 
ultimate outcome of the litigation. 

“ Under these conditions, it was deemed proper to 
permit a committee of the shareholders to approach 
the depositors with a plan which, if found acceptable 
by them, will permit a final distribution by the re¬ 
ceiver and an early termination of the receivership. 

Receiver’s Explanation of Compromise. 

“The plan contemplates that all depositors will be 
requested to assign to the Committee all accrued 
interest in excess of 3% of the principal amount of 
the claim as proved, the assignment being purely 
voluntary and made for the purposes only of winding 
up the affairs of the receivership and of making un¬ 
necessary the expense and delay of further litigation 
with the shareholders. When sufficient assignments 
have been received by the Committee to make the 
plan effective, the Committee will deliver such assign¬ 
ments to the Receiver which will constitute a waiver 
of the interest covered thereby. 

“The plan, therefore, is in the nature of a compromise 
of the conflicting claims of the depositors for the full 
payment of interest on the one hand, and of the share¬ 
holders who deny liability under the assessment and 
207 deny the validity of all interest claims, on the other 
hand. If the plan is adopted, the immediate payment 
of the interest therein contemplated will be made, 
the litigation will be dismissed, the attendant expense 
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and delay will be avoided, and the receivership will be 
terminated. 

“The purpose of this letter is to acquaint you with 
these facts and to enable you to act intelligently on 
the request of the Committee. A statement of the con¬ 
dition of the receivership as of Feb. 21, 1941, is en¬ 
closed. Any estimates of value or of recoveries must 
be considered tentative only, and are subject to condi¬ 
tions beyond our control. If any feature of the plan 
is not understood, a member of my staff will be pleased 
to explain to you how your claim will be affected.” 

(4) By letter dated August 25, 1941, the shareholders’ 
committee of the United States Savings Bank advised the 
receiver as follows: 

“Referring to the letter addressed to you by this 
committee on January 31, 1941, and your reply of 
February 17, 1941, advising us of the action of the 
Comptroller of the Currency dated February 11, 1941, 
stating the terms under which the proposed settlement 
with the stockholders would be accepted, we call your 
attention to the fact that the current extension of time 
for completing this plan expires on August 25, 1941. 
“The Committee has determined and hereby notifies 
you that it is now ready to have the plan made effective 
as of August 25,1941, with the understanding however 
that the figures contained hereinbelow are substantially 
correct. Our acceptance is based upon the fact that 
the Receiver now has in his hands acceptable assign¬ 
ments in excess of $970,000.00, cash of $100,677, liquid 
assets of $7022.50 which he expects to reduce to cash 
and that administration costs still to be paid will not 
exceed $12,600. and that the shortage of cash required 
to pay the other administration costs and interest will, 
assuming the amount of assigned claims will be $1,- 
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000,000, not exceed $15,000, and that arrangements 
have been made for the Reconstruction Finance Cor¬ 
poration to advance this sum on the security of the bank 
building which is otherwise unencumbered. 

208 “It is our understanding that we will continue to 
secure corrections of assignments which have been 
returned to us by you for correction and that we will 
also continue to obtain additional assignments and that 
all of such assignments which are satisfactory as to 
form and execution delivered by us to the Receiver 
not less than five days prior to the date of distribution 
to depositors will be effective. 

“We will be pleased to give such cooperation as may 
be possible in carrying out the necessary steps to close 
the receivership.” 

Very truly yours, 

Shareholders Committee, 

United States Savings Bank, 
Wade H. Cooper, 

Wilbur H. Zepp, 

James A. Cobb, 

Wm. R. de Lashmutt, 

Charles A. Goldsmith, 

Committee. 

Norman Fischer, 

Wm. E. Richardson, 

Attorney for 
Shareholders Committee. 

(5) Acceptable assignments of interest on creditors’ 
claims amounting to approximately $989,278.00 (equivalent 
to approximately $94,476.00 in interest claims) were deliv- 
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ered to the receiver by the shareholders’ committee on or 
about August 25, 1941, a copy of the assignment of claim 
executed by the creditors being as follows: 

“WHEREAS, the Undersigned, as the holder of a 
proved claim against the United States Savings Bank 
of Washington, D. C., evidenced by Receiver’s Certifi¬ 
cate No., understands that for some time litigation 

has been pending between the Receiver of the United 
States Savings Bank and the shareholders of that 
institution, in which the receiver contends that the 
creditors are entitled to interest on their proved claims 
at the legal rate for the District of Columbia, namely, 
six per cent (6%), computed on all unpaid balances 
of their claims from the date the Bank suspended, and 
that the shareholders contend that the creditors are 
not entitled to receive interest and that all funds and 
assets now in the hands of the receiver belong to the 
shareholders, and 

209 “WHEREAS, the suit by the receiver to enforce 
collection of the assessment on the shareholders is 
being contested vigorously on the above-mentioned 
grounds and will postpone for an indefinite period 
the payment of any part of the interest to creditors, 
create additional expense, and should the shareholders 
prevail, defeat the creditors of any interest payment, 
it is believed that the acceptance of the plan proposed 
by the shareholders for the termination of the receiver¬ 
ship is to the best interest of all parties concerned. 
“NOW, THEREFORE, THIS AGREEMENT WIT¬ 
NESSETH, that for value received, the undersigned 
does hereby transfer, assign and convey unto Wade 
H. Cooper, Chas. A. Goldsmith, Wilbur H. Zepp, Wm. 
R. de Lashmutt and James A. Cobb, as a Committee 
of Shareholders of the United States Savings Bank 
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of Washington,' D. C., all right, title and interest in 
and to the said Receiver’s Certificate, and the claim 
represented thereby, over and above any principal divi¬ 
dend due the undersigned thereon and any interest 
dividend to be paid thereon by the Receiver in excess 
of 3 per cent of the face amount of said certificate 
subject to the condition that should the plan approved 
by the Comptroller of the Currency for the termination 
of the receivership of the United States Savings Bank 
be abandoned or fail of completion, this assignment 
shall be void and of no effect. 

“The undersigned hereby agrees to deliver and sur¬ 
render unto the Receiver of said bank the Receiver’s 
Certificate above mentioned at such time as payment 
of any unpaid principal, together with interest as 
provided for herein, shall be made to the undersigned 
by said receiver, and the undersigned hereby authorizes 
and directs said receiver to note the within transfer, 
conveyance and assignment on the books and records 
of the receivership at such time as he is in possession 
of assignments and cash sufficient to permit payment 
of any unpaid principal dividend and a full interest 
dividend when giving effect to this and like assign¬ 
ments.” 

(6) On September 15, 1941, Mr. Justice Bailey entered 
an order in Equity No. 65,140 approving the settlement 
and dismissing the-Iitigation, unless cause to the contrary 
was shown to the Court by any interested person on or 
before September 23, 1941, at 10 o’clock A. M. 

210 (7) No written objections were filed by any depos¬ 

itors on September 23, 1941, but objections were 
made by counsel for certain of the creditors who had 
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executed assignments and by Wade H. Cooper in his own 
behalf as a shareholder. In a memorandum opinion filed 
November 7, 1941, Mr. Justice Luhring held that the ob¬ 
jections to the approval of the plan must be sustained 
and that the assigning creditors should be permitted to 
repudiate and withdraw their assignments. Counsel for 
the shareholders and counsel for the objecting creditors 
both filed motions for rehearing. No creditor has repudiat¬ 
ed or has withdrawn his assignment. 

(8) On November 8, 1941, certain shareholders of the 
United States Savings Bank, as plaintiffs representing 
stockholders as a class, filed suit in Civil Action No. 13,587, 
against the Comptroller of the Currency, against the Re¬ 
ceiver of the United States Savings Bank, against certain 
creditors as a class, representing creditors who had as¬ 
signed 9.55% of their interest claims, and against certain 
creditors as a class who had not assigned their interest 
claims, wherein plaintiffs sought a declaratory judgment 
that this compromise agreement and the assignments exe¬ 
cuted pursuant thereto be held valid and compelling all 
of the interested parties to carry out the settlement to 
which they had agreed. 

(9) By order dated March 30, 1942, Equity Case No. 
65,140 and Civil Action No. 13,587, were consolidated and 
advanced for trial, said consolidated cause is now before 
the Court on pretrial hearing. 

ISSUES. 

Upon consideration of the pleadings and the admissions 
and representations of counsel made at the pretrial hearing, 
the Court defines the issues as follows: 
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211 (1) Does the plan of settlement agreed upon by 

the shareholders ’ committee, the Comptroller of the 
Currency, and the Receiver, by letters dated January 31, 
1941, February 17, 1941, and Felruarv 21, 1941, attached 
as exhibits to this complaint, require a payment by the 
Receiver to the creditors of a full interest dividend of 
12.55%, after giving effect to the assignments of interest 
made by the creditors Lo the shareholders ’ committee 
and delivered to the Receiver, or does said plan require 
all creditors to accept three per cent only in full satisfac¬ 
tion of their interest claims? 

(2) Are the assignments of interest executed by the 
creditors and delivered by the shareholders’ committee to 
the receiver valid and enforceable? 

(3) Should a declaratory judgment be granted in this 
case requiring the parties to cany out the plan of settle¬ 
ment agreed upon by the shareholders’ committee, the 
receiver and the Comptroller and should the court approve 
said plan of settlement and hold said plan binding upon all 
parties in interest? 

(4) Has this court jurisdiction to extend the terms 
of the settlement agreement between the shareholders’ 
committee and the receiver to encompass and bind the 
class of creditors who failed or refused to execute assign¬ 
ments of their interest to the shareholders’ committee? 

(5) If the settlement agreement between the parties is 
valid and enforceable should the court consider or de¬ 
termine other questions and issues raised by various 
pleadings and motions filed in the consolidated cause. 
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CONCLUSIONS OF LAW. 

(1) There is no substantial issue of fact involved in the 
determination of this case. 

(2) The plan of settlement agreed upon by the share¬ 
holders ’ committee, the Receiver and the Comptrol- 

212 ler, requires the payment of 12.55% interest divi¬ 
dend on the proven claims of all creditors, and in 
effecting such dividend payment, the Receiver may ac¬ 
cept and give effect to all assignments of interest by 
creditors which have been delivered to him by the share¬ 
holders’ committee. 

(3) There w’as no fraud, misrepresentation or con¬ 
cealment practiced in obtaining assignments from creditors 
in furtherance of the settlement agreement 

(4) No creditors having claimed or shown any valid 
ground for repudiating or withdrawing their assignments, 
said assignments are valid and enforceable and binding 
upon them. 

(5) This court has no jurisdiction to decree that 
creditors who failed or refused to execute assignments of 
interest should be required to accept 3% interest in full 
satisfaction of their interest claims. 

(6) The answer and amended answer and cross-com¬ 
plaint of the intervenor, Wade H. Cooper, does not state 
any facts showring fraud, misrepresentation, or conceal¬ 
ment -with respect to the agreement for or carrying out 
of the plan of settlement and said intervenor is in no po¬ 
sition to allege fraud on behalf of assigning creditors who 
have not on their own behalf made any charge of fraud. 
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(7) The Receiver’s letter to the creditors dated March 
12, 1941, did not misrepresent to or conceal any material 
fact from the creditors and in fact advised the creditors 
that a member of the Receiver’s staff would be pleased 
to explain how the plan of settlement would affect the 
creditors’ respective claims, if any feature of the plan 
was not understood by the creditors. 

(8) All of the stockholders of the United States 
Savings Bank, including the intervenor, Wade H. Cooper, 

are bound by the provisions in the settlement agree- 
213 ment between the Receiver and the shareholders’ 
committee providing that no further suits will be 
brought by the shareholders against the Receiver, the re¬ 
ceivership or the Comptroller of the Currency, and that 
any and all suits pending which in any way involve the 
receivership, its receiver, or the Comptroller of the Cur¬ 
rency arising out of the affairs of the receivership will be 
dismissed. 

(9) A final decree approving the plan of settlement and 
directing that it be completely performed should be entered 
herein. 

(10) All matters of litigation having been compromised 
and settled under the plan of settlement hereby approved, 
all other issues raised in this cause and in Equity No. 
65,140 consolidated with this cause, including all issues 
presented by answer, by intervenor’s petition and by cross¬ 
complaint, are hereby foreclosed. 

Bv the Court: 

MATTHEW McGUIBE, 
Associate Justice. 
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217 Motion of Cross Complainant Wade H. Cooper for 
a New Trial and Points on Appeal. 

Civil Action No. 13,587. 

The above case has been consolidated with Equity No. 
65,140 but this cross complainant does not ask for a new 
trial in Equity No. 65,140, but he does ask for an order 
setting aside the Court’s final order and the granting of a 
new trial or further hearing in the above-styled cause, 
Civil Action No. 13,587: 

1. Because the case was on pre-trial hearing only. 

2. Because the Court was without any authority to pass 
upon any issue of fact or of law on pre-trial hearing. 

3. Because cross complainant, Wade H. Cooper, had 
demanded a jury trial. 

4. Because cross complainant announced publicly in 
open Court that he would not waive a jury trial. 

5. Because cross complainant, Cooper, and the protest¬ 
ing depositors were denied their constitutional rights under 
the Fifth and the Fourteenth Amendments of the Consti¬ 
tution to a fair and impartial trial, which means a careful 
examination of the facts, as well as the law which cross 
complainant, Cooper, denies was ever done, either with or 
without a jury trial. 

7. Because Cooper and other counsel were de- 

218 prived of the right to file a reply brief until after the 



Court had, on Thursday, May 21st, 1942, announced 
that the Court had “found no fraud and granted the prayer 
of the Plaintiffs’ ”, without hearing any proof at alL 

11. Because the decision or order, without cause or 
authority over-ruled the decision or order of Mr. Justice 
Luhring disapproving the plan, which tends to destroy and 
does destroy the comity of the Court and the orderly pro¬ 
cesses of same. 

* • • • • 

14. Because the Court on pre-trial hearing prejudged 
the facts, without any proof. 

15. Because the case was not at issue, as no pleading 

had been filed by the defendant Preston Delano. 

• • • • • 

17. Because of affidavits of Wade H. Cooper, and about 
15 protesting depositors upon motion for a rehearing or a 
new trial. This motion was overruled by the lower 
Court. 


214 Decree. 

Civil Action No. 13,587. 

Upon consideration of the findings of fact and con¬ 
clusions of law filed herein, it is by the Court this 10th day 
of June, 1942, 

ADJUDGED, ORDERED and DECREED: 

1. That the agreement entered into by the Receiver 
of the United States Savings Bank, with the approval of 
the Comptroller of Currency of the United States, and the 
Shareholders Committee of said bank, as expressed in 
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the writings dated January 31, 1941, February 11, 1941, 
and February 17, 1941 identified in the findings of fact is 
valid and that said agreement be enforced against all 
parties to these actions, appearing personally or by rep¬ 
resentation. 

2. That the assignments executed by depositors and 
delivered to the Receiver of said bank, as set forth in the 
findings of fact filed herein, were valid, and the acceptance 
of said assignments by the Receiver after examination 
and the arrangements made by the Receiver with the ap¬ 
proval of the shareholders to raise additional funds 

215 contemplated and required by the agreement be¬ 
tween the Receiver and the Shareholders 1 Commit¬ 
tee constituted a substantial compliance with the terms of 
said agreement. 

3. That said agreement constitutes a fair and reason¬ 
able basis of settlement of the affairs of the said United 
States Savings Bank in liquidation and the same be and 
it is hereby approved; that the defendant Receiver be and 
he is hereby directed to proceed to complete the loan upon 
the security of the United States Savings Bank building 
for the purpose of paying the dividend of said bank after 
providing for the other expenses and payment specified 
in said agreement and thereupon to take the proceedings 
required by law to deliver the remaining assets of said 
bank to its shareholders. 

4. That the action designated Goldsmith v. Delano hav¬ 
ing been brought by and in behalf and for the benefit of all 
of the shareholders of said bank the court reserves the 
right to fix and determine compensation to be awarded 
counsel for the plaintiffs herein and declare the same a 
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lien upon and a charge against that part of the assets of 
said bank distributable to the shareholders. 

It is further ADJUDGED, ORDERED AND DE¬ 
CREED that the payment of interest dividends and other 
payments to be made to the creditors of said bank by virtue 
of said compromise agreement and this decree shall con¬ 
stitute a complete and final settlement of all claims of 
said creditors against 6aid bank and against all of the of¬ 
ficers and directors of said bank and against the Comp¬ 
troller and other officials of the Treasury Department in¬ 
cluding the several receivers of said bank arising or in any 
manner growing out of their interest as creditors of said 
bank and the shareholders of said bank and each of them 
are bound by the provisions of said settlement agree¬ 
ment between the Receiver and the shareholders ’ committee 
providing that no further suits will be brought 
against the receiver, receivership or the Comp- 
216 troller of Currency and that any and all suits or 
actions by way of claim, counterclaim or answer 
novr pending arising out of the closing of said bank or ad¬ 
ministration of its affairs in receivership are hereby dis¬ 
missed and said shareholders are hereby enjoined from 
prosecution of any further suits or actions concerning 
same. 

It is further ADJUDGED, ORDERED AND DE¬ 
CREED that in so far as said Equity Cause No. 65,140 as¬ 
serts claim based on an assessment against the shareholders 
of said bank the same is hereby finally* dismissed by the 
court. 


It is further ADJUDGED, ORDERED AND DE¬ 
CREED that service of process effected May 22, 1942, 
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on Preston Delano of the answer and cross-complaint and 
amendments of Wade H. Cooper, all subsequent to the 
submission of the case to the court and subsequent to the 
final disposition thereof is hereby quashed. 

MATTHEW S. McGUIRE, 
Justice . 

240 Thereupon Civil Action No. 13,587 was appealed 
to this Court by Wade H. Cooper but not Equity 
Case No. 65,140. 

242 And Civil Action No. 13,587 was also appealed by 
David B. Karrick, et al., but Equity Case No. 65,140 

was not appealed. 

243 Points On Appeal. 

Civil Action No. 13,587. 

1. That Civil Action No. 13,587 was erroneously con¬ 
sidered on its merits by the Court rather than on pre-trial 
as directed by the Motions Court. 

2. That Civil Action No. 13,587 was not properly at is¬ 
sue, the Comptroller of the Treasury not having answered 
the bill of complaint. 

3. That the Court erred in refusing to consider the is¬ 
sues of fact raised by the answer of these defendants in 
Civil Action No. 13,587, and by the answer of the inter- 
venor, Wade H. Cooper and his cross-bill. 

4. That the Court was without power to render a de¬ 
claratory judgment in Civil Action No. 13,587 on pre-trial 
since substantial issues of fact were involved and raised by 
the pleadings. 
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5. That failure to have a hearing on the. issues of fact 
in Civil Action No. 13,587 was a deprivation of due process 
to these defendants. 

6. That the Courts decision in Civil Action No. 13,587 
is contrary to the facts and law, the order of Justice Bailey, 
and the opinion of Justice Luhring. 

7. That the court committed error in treating the pre¬ 
trial in Civil Action No. 13,587 as a hearing on its merits 
without notice of his intention so to do to the parties or to 
counsel. 

8. That the purported findings of fact and conclusions 
of law by the Court in Civil Action No. 13,587, were unsup¬ 
ported by substantial evidence or admissions of record or 
undisputed affidavits. 

9. That the Court’s action in Civil Action No. 13,587 was 
contrary to the true intent and meaning of the rules of 
Court with respect to summary judgments and declaratory 
judgments. 

10. That the Court erred in not directing a trial of 
Civil Action No. 13,587 on its merits and a trial by jury of 
the issues of fact. 

11. That the Court committed error in not stating is¬ 
sues as presented by the answer of this defendant and the 
supporting affidavits and directing that the same be tried 
by a Court and jury. 
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12. That the Court committed error in refusing to state 
the issues as presented by the cross-complaint of the de¬ 
fendant Wade H. Cooper. 

Bespectfully submitted, 

ROBERT H. McNEILL, 
Heurich Building, 

Attorney for George B. Fraser, 
et al ., Defendants. 

Of Counsel: 

S. WALLACE DEMPSEY, 
Investment Building. 


i 192 Affidavit of Consenting Depositors. 

Civil Action No. 13,587. 

DISTRICT OF COLUMBIA, ss: 

We, the undersigned depositors of the United States Sav¬ 
ings Bank of Washington, D. C., on oath, depose and say: 

That we executed a certain assignment to the Stockhold¬ 
ers Committee upon receipt of a certain letter from said 
Committee and from the Receiver of said Bank, with the 
understanding and belief that all the depositors of said 
Bank would be treated alike and that all would receive in¬ 
terest of 3% in full payment for all interest due on their 
respective deposits. 

We now set forth under oath that it was the purpose of 
said Stockholders Committee and said Receiver to submit 
a different plan than that above stated giving to some 3% 
(those who assigned) and others (those who did not as¬ 
sign) 12.55% interest. We were misled and deceived, as 
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no one representing either said stockholders, committee, or 
said Receiver, gave ns any such information. Had we been 
advised by said Committee, or by the Comptroller, or by 
the Receiver, or anyone else that we would receive 12.55% 
if we did not accept 3%, or that others would receive 12.55% 
if we and others did not accept 3%, we never would 
193 have signed or executed the assignments in ques¬ 
tion. 

(sgd) LUCY J. SANFORD 
1316 You St, N. W. 

(sgd) MARY HILL 

1013 T Street, N. W. 

(sgd) MAGGIE WINSLOW 
2011 9th Street, N. W. 

(sgd) SARA W. BROWN 
1330 13th Street, N. W. 

(sgd) MARGARET V. HURLEBAUS 
3823 14th Street, N. W. 

(sgd) MARGARET WELCH 
1332 Riggs Street, N. W. 

(sgd) JAMES E. SMITH 

1536 You Street, N. W. 

(sgd) NAOMI E. M. MILES 

(formerly Naomi E. M. Collins) 
and as Administrator of Zelda I. May 

Subscribed and sworn to before me this 1st day of June, 
1942. 


(sgd) EDNA A. THOMAS 
Notary Public , D. C. 
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194 In addition to the above eight affidavits, there 

195 are eight other similar affidavits following these 

196 including Bessie M. Smith, Wade H. Cooper, 

197 Colvin Bethea, Georgia B. Johnson, Adella G. 

198 Parks, Endora Curtis, Nellie Davidson, McKinley 

199 High School Bank Officers, and a letter of protest 

200 by McKinley High School Officers. 

201 
202 


219 Affidavit of Wade H. Cooper In Support of Motion 

to Set Aside Final Order In the Above Case. 

Civil Action No. 13,587. 

(Filed June 20th, 1942.) 

Wade H. Cooper being duly sworn says that he is an 
intervenor and Cross-Complainant in the above styled 
cause; that this cause, consolidated with Equity No. 65,140, 
was set for pre-trial hearing before the Hon. Matthew F. 
McGuire on or about May 10th, 1942; that it was well un¬ 
derstood by all parties including Mr. Justice McGuire, as 
he afterward stated, that the case was set for pre-trial hear¬ 
ing ; • • • that this affiant was confused over the action of 
Mr. Justice McGuire who appeared to be disregard- 

220 ing the rules laid down for a pre-trial hearing, caus¬ 
ing this affiant to arise in open Court and announce 

that he had demanded a jury trial and would not waive a 
jury trial, but nothing was done and no action taken by the 
Court either then or thereafter. 



About 1:30 in the afternoon of May 21st, affiant called 
upon Mr. Justice McGuire, in his Chambers, to deliver a 
reply brief, when Mr. Justice McGuire announced that he 
had decided this case the day previous, and upon further 
inquiry by affiant stated “I found no fraud and ordered 
judgment for the Plaintiffs”; that affiant then said “I de¬ 
manded a jury trial in this case,” to which Mr. Justice Mc¬ 
Guire replied “You did not demand the jury in ten days” 
and referred to the rules of Civil Procedure to which affiant 
responded “I demanded a jury trial instantly on the face 
of my answer and cross bill, did you not read my answer and 
cross bill and amendments,” to which the Justice replied 
that he had but said “Maybe the issues were not triable by 
a jury.” I was convinced that he had not read understand¬ 
ing^, if at all, my answer and cross bill or my first brief, 
and stated “Well there is no use to leave my reply brief 
if you will not read it,” to which Mr. Justice McGuire re¬ 
plied “Yes I’ll read it, after you did the work.” I left my 
reply brief and stated that Mr. Dempsey wished to file a 
reply brief or a brief of some kind, to which the Justice re¬ 
plied “Tell Mr. Dempsey to send it on down, I’ll read it.” 

Affiant then took his departure. 

• • • • • 

221 The Court (Mr. Justice McGuire) disregarded all 
the rules regarding a pre-trial as laid down in Rule 

222 16, and disregarded all established rules of Judicial 
Procedure, as I understand them. He did not dis¬ 
pose of or attempt to dispose of any motion pending in the 
case. He did not attempt the simplification of the issues. 
He did not consider the necessity or desirability of amend¬ 
ments to the pleadings. He did not at any time consider 
the possibility of obtaining admissions of fact and of doc¬ 
uments which would avoid unnecessary proof nor did he do 
any other thing authorized by Rule 16 on a pre-trial hear- 
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ing. * * • He (Mr. Justice McGuire) did not hear any 
proof or attempt to hear any. He did not serve any notice 

whatever that he was hearing the case on bill and answer. 

• * • 


Mr. Justice McGuire never said anything about there be¬ 
ing no substantial issue but that he “found no fraud’’ or 
that this affiant had no right to maintain a charge of fraud 
or that his answer and cross bill should be quashed. There 
were no such suggestions or motions in the case, and none 
by Mr. Justice McGuire, in his talks with affiant. All this 
originated afterward in my opinion in the mind of Geo. P. 
Barse, Esq., or the other attorneys. The charge of fraud 
was directly and definitely made, and the facts given to 
support the charge. * # * 

223 Mr. McNeill, attorney for some of the depositors 
announced in open Court, during the so-called hear¬ 
ing that three members of the Stockholders Committee of 
five, viz. Judge Cobb, Mr. Zepp and this affiant were all in 
Court and stated that they understood all the depositors 
were to receive 3% alike; this affiant says they were ready 

to testify had opportunity been afforded them. 

• • • • • 


236 Motion of Wade H. Cooper, Defendant, to Strike 
the Designation of the Record In Equity No. 65,140. 

Now comes Wade H. Cooper, a defendant in the above 
styled cause Equity No. 65,140 and moves to strike the en¬ 
tire designation of the record in said cause, save and ex¬ 
cept the petition of the Receiver, the order of Mr. Justice 
Bailey, the letter of protest of 125 depositors, more or less. 



45 


signed by Robert H. McNeill, Esq., the letter from C. B. Up- 
ham, Deputy Comptroller, and the opinion of Mr. Justice 
Luhring, disapproving or refusing to approve the plan to 
pay some depositors 3%, and others 12.55%, because: 

1. There is no appeal whatever by any one from the 
order of the Court dismissing the bill in said cause. 

2. The order of dismissal was granted upon the prayer 
of the Plaintiffs Goldsmith et al. and earnestly concurred 

in by the defendants Comptroller and his Receiver. 

• • • • • 

237 6. The reports of the Comptroller and his re¬ 
ceiver, of which the Court will take judicial notice, 

show, as submitted to the Court at the time of the pre-trial 
hearing, that on March 31st, 1938, liquidating expenses were 
$161,315.67; that on February 2lst, 1941 this item was 
$217,815.18 or an increase in expenses of $56,500.51 during 
this period. That according to his statement of February 
21st, 1941, he had on hand cash and other assets of $173,000. 
which added to this useless expenditure of $56,500.51 

238 equalled a total of $229,500.51 or $25,000. more than 
the $204,000. he now claims for interest, at the time 

this assessment suit was brought on August 10th, 1937; and 
if we include the seven months from August 10th, 1937 
(when the suit was instituted) down to March 31st, 1938, 
date of the first statement read, it would show that the Re¬ 
ceiver had on hand about $35,000. more than the $204,000. 
now claimed for interest. And this includes the ten months 
delay in promoting the Hamilton National Bank for which 
the stockholders certainly are not liable, if at all. This 

motion was overruled by the lower Court. 

• • • • • 
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PRELIMINARY STATEMENT. 

An examination of the Statement of Case contained in 
appellants’ brief discloses that it is argumentative rather 
than factual. Comparison with appellees’ Counter-State- 
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i ment also discloses inaccuracies, omissions and misleading 
i representations. A striking example is Appellants’ refer¬ 
ence (page 3 of their brief) to the case of Cooper v. Wood- 
in, 63 App. D. C. 311, 72 F. (2d) 179, and their statement 
that the depositors agreed in 1934 to waive 35 per cent of 
their claims. Obviously, the record in the present appeal 
contains no evidence whatsoever as to any such agreement. 
Not only have appellants gone entirely outside of the rec- 
' ord in placing this representation before the court but, 
either mistakenly or in reckless disregard of the truth, they 
i have misrepresented the fact. It is true, as disclosed in 
Cooper v. Woodin, that Wade H. Cooper, the former presi- 
! dent of the bank and the majority stockholder, did submit 
to the Comptroller of the Currency a plan for reopening 
i the bank which contemplated a waiver by the depositors of 
35 per cent of their claims, but the plan was not adopted. 
I It is one thing to recite that the plan contemplated such a 
waiver, but quite another thing to represent as a fact that 
1 the depositors actually agreed thereto. 

Appellants further indulge in the unwarranted conclu¬ 
sion that the United States Savings Bank was solvent (Ap¬ 
pellants’ brief, p. 3). It is sufficient in this connection to 
note that appellants seem to support their conclusion on the 
' theory that an insolvent bank can be liquidated without 
expense. Obviously they present no legal basis for the 
theory nor factual basis for the conclusion. Besides, it has 
already been established by this court that the Comptrol¬ 
ler’s determination of insolvency and his appointment of 
a receiver to take possession of this bank w r ere proper and 
justified {Cooper v. Woodin, 63 App. D. C. 311, 72 F. (2d) 
179; United States Savings Bank v. Morgenthau, 66 App. 
D. C. 234, 85 F. (2d) 811, cert. den. 299 U. S. 605, reh. den. 
301 U. S. 666, Pet. to set aside decree denied, Ct. of App. 
#6605, July 15, 1942, and Oct. 21, 1942). 

A further example of inaccuracy in appellants’ brief is 
presented by point 2 of their Statement of Points (Appel¬ 
lants’ brief, p. 9) wherein it is asserted that Civil Action 
No. 13,587, was not properly at issue, the Comptroller not 
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having answered the Bill of Complaint. The record in this 
case discloses that the Comptroller of the Currency, Pres¬ 
ton Delano, joined with the receiver, Harry J. Hall, in an 
answer filed in the court below, December 3, 1941, in re¬ 
sponse to the complaint in Civil Action No. 13,587 (Ap¬ 
pellees’ App. p. 48). The fact that the Comptroller of the 
Currency did not respond to the Answer and Cross-Com¬ 
plaint of Wade H. Cooper and his later Amendments there¬ 
to is immaterial in this connection because the Comptroller 
w'as not served with either of these papers until Judge Mc¬ 
Guire had announced his decision. Furthermore, the de¬ 
linquent service was quashed by the final order of the 
court below. (Appellants’ App. pp. 37-38) 

It will also be observed from appellants’ brief that they 
rely upon various letters, affidavits and memoranda which 
they have designated as part of the record on appeal. For 
example, they refer to Mr. McNeill’s Memorandum for 
Mr. Justice Luhring (Appellants’ App. p. 8, and brief p. 
6; Cooper’s brief p. 4) and to the affidavits of Consenting 
Depositors (Appellants’ App. p. 40-42, and brief p. 8; 
Cooper’s brief p. 7), also to the Affidavit of Wade H. 
Cooper in Support of Motion to Set Aside Final Order in 
the Above Case (Cooper’s brief p. 7 and App. p. 42). 
Aside from the fact that these affidavits and memoranda 
establish no facts and raise no issues different from or in 
addition to the matters set forth in Appellants’ pleadings, 
it seems clear that they do not constitute proper pleadings, 
formal objections or admissible evidence. The law is well 
established that nothing can be treated as evidence which 
is not introduced as such. United States v. Abilene <£ 
Southern Ry. Co., 265 U. S. 274, 68 L. ed. 1016, 1023. It 
seems equally clear that affidavits of third persons and 
memoranda of counsel are not properly a part of the record 
for consideration by this court. Evans v. Stettnisch, 149 
U. S. 605, 37 L. ed. 866; Fishel v. Kite, 69 App. D. C. 360, 
101 F. (2d) 685. 
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COUNTERSTATEMENT OF CASE. 

This is an appeal from the decision of the District Court 
of the United States for the District of Columbia, which 
held that the plan of settlement agreed upon by the Share¬ 
holders Committee, the Receiver and the Comptroller of 
Currency required the payment of 12.55% interest divi¬ 
dend on the proven claims of all creditors and that, in ef¬ 
fecting such dividend payments, the Receiver must accept 
and give effect to all assignments of interest by creditors 
which have been delivered to the Receiver by the Share¬ 
holders Committee. 

These proceedings originally grew out of a suit (Young 
v. Barry , et ah, Equity No. 65140), instituted by the Re¬ 
ceiver of the United States Savings Bank against the 
stockholders of said bank for the enforcement of the stock¬ 
holders’ assessment liability (Appellees’ App. p. 3). This 
action was instituted on August 10, 1937, in the District 
Court of the United States for the District of Columbia and 
was vigorously contested by the stockholders. 

During the months of January and February, 1941, ne¬ 
gotiations were conducted between a Shareholders Commit¬ 
tee and the Receiver of the United States Savings Bank 
and the Comptroller of Currency, which finally consum¬ 
mated into an agreement evidenced by the letters of Febru¬ 
ary 17, and 21, 1942 (Appellees’ App. p. 13, 17). Under 
said agreement the plan of settlement agreed upon re¬ 
quired the payment of 12.55% interest dividend on the 
proven claims of all creditors, and in effecting such divi¬ 
dend payment the Receiver was authorized to accept all 
assignments of interest by the creditors which had been de¬ 
livered to him by the Shareholders Committee and were in 
approved form. The Receiver agreed to supply to the 
Stockholders Committee a list of all depositors of said bank 
and further agreed to write to all of said depositors, ad¬ 
vising said creditors of the then condition of the Receiver¬ 
ship and explaining to them that a Committee of Share¬ 
holders would shortly contact them for the purpose of en- 
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deavoring to have them assign to the Shareholders Com¬ 
mittee all interest due to them in excess of 3%; that said 
assignments would have to be voluntary on the part of 
said creditors and that, if sufficient assignments were ob¬ 
tained to make the plan operative, litigation would be con¬ 
cluded and every one paid on the basis of 12.55% interest, 
subject to the assignments so given, accepted and ap¬ 
proved; that, if said plan were consummated, all of the 
stockholders of the United States Savings Bank were to be 
bound by that provision of the Settlement Agreement be¬ 
tween the Receiver and the Shareholders Committee which 
provided that no further suits would be brought by the 
Shareholders against the Receiver, the Receivership or the 
Comptroller of Currency, and that any and all suits pend¬ 
ing (including Equity No. 65140) which in any way involved 
the Receivership, its Receiver, or the Comptroller of Cur¬ 
rency, arising out of the affairs of said Receivership, would 
be dismissed; and that in said agreement, Wade H. 
Cooper, before affixing his signature thereto, made the 
following reservations: 

(a) That the 12.55% is for the purpose of this agree¬ 
ment only; 

(b) That the stockholders and depositors reserve the 
right to take such action as may be necessary to 
bind all depositors. 

On July 17, 1941, certain depositors, represented by 
George B. Fraser and Robert H. McNeill, filed a Motion 
for Allowance of Intervention, in Equity No. 65140, to 
which was attached a proposed intervening petition (Ap¬ 
pellees’ App. p. 8). The petition named certain of the de¬ 
positors as respondents and purported to make the action 
a class action, whereby all depositors would be bound as 
parties whether personally served or not. The petitioners 
appeared to be creditors who had voluntarily assented to 
the plan of settlement and had assigned their interest 
claims in excess of 3% to the Shareholders Committee. 
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Some of the respondents appeared to be creditors who had 
not assented to the plan and had refused to assign any por¬ 
tion of their interest dividend to the Shareholders Com¬ 
mittee. 

i The purpose of said petition was to require all depositors, 
regardless of whether or not they had executed assignments 
and assented to the plan, to accept a final interest dividend 
i of only 3 per cent and to turn any remaining assets of the 
bank over to the shareholders. On July 31st, 1941, Mr. Jus¬ 
tice Goldsborough entered an order overruling the Petition¬ 
ers’ Motion for Allowance of Intervention, holding that it 
appeared to the satisfaction of the Court that the Petition- 
i ers had failed to show the existence of a class action and had 
requested relief beyond the authority of the Court (Appel¬ 
lees’ App. p. 8). 

Thereafter, on August 25, 1941, the Stockholders Com¬ 
mittee wrote the Receiver that it was ready to have the plan 
made effective as of August 25, 1941. (Appellees’ App. p. 
11; Appellants’ App. p. 26) On the day the plan was to be 
consummated, one of the stockholders, Wade H. Cooper, re¬ 
fused to go forward further with the same, and thereupon 
the Receiver filed a petition in Equity No. 65140 for the ap¬ 
proval of the plan, said petition being filed on September 
15,1941 (Appellees’ App. p. 9) The matter was presented 
before Mr. Justice Bailey wdio signed an order nisi approv¬ 
ing the plan of settlement unless cause to the contrary 
should be shown to the Court by any interested person, on 
or before September 23, 1941 (Appellees’ App. p. 28). On 
September 23, 1941, the matter came on for hearing before 
Mr. Justice Luhring. In the course of this hearing Appel¬ 
lants ’ counsel, representing certain depositors and purport¬ 
ing to speak on behalf of other depositors, represented to the 
Court that when the several depositors executed their as¬ 
signments they did not understand that non-assenting de¬ 
positors would receive full interest dividends of 12.55 per 
cent but were under the impression that all depositors would 
only receive 3 per cent, whether or not they had executed 
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assignments. No formal objections were filed in writing or 
under oath and presented to the Court. Pursuant to said 
hearing on the Receiver’s petition, Justice Luhring entered 
a memorandum opinion on November 7, 1941, in which he 
refused to approve the plan of settlement. (Appellees’ App. 
p. 29) Thereupon, motions for rehearing were filed on be¬ 
half of the appellants, as well as on behalf of the stockhold¬ 
ers. (Appellees’App. pp. 32-35) No formal order was ever 
signed by Justice Luhring. 

On November S, 1941, certain stockholders filed in the 
Court below an action entitled Goldsmith v. Delano, Civil 
Action No. 135S7, said action being on behalf of the plain¬ 
tiff stockholders and all other stockholders and naming, 
as defendants, the Comptroller of Currency, the Receiver 
of the U. S. Savings Bank, the depositors (appellants 
herein) for themselves, and as representatives of a class 
of depositors who executed assignments, and certain other 
depositors on behalf of themselves and representatives of 
the class of depositors who had refused to execute such 
assignments. (Appellee’s App. p. 38.) The purpose of this 
action was to obtain a declaratory judgment confirming the 
validitv and enforceabilitv of the assignments executed bv 
the appellants and all other assenting depositors and to 
determine the binding effect of the plan of settlement on 
the Receiver and all parties to the agreement. To this 
suit the Receiver and the Comptroller of Currency filed an 
answer admitting in substance the material allegations of 
the complaint and pointing out to the Court that the sole 
question presented was the validity of the assignments exe¬ 
cuted by the depositors. (Appellees’ App. p. 48; Tr. p. 141) 

Thereafter, appellants Fraser, Karrick, Fidelity Storage 
Co., and defendant, Fontanet Furniture House, Inc., filed a 
joint and several answer to the complaint (Appellees’ 
App. p. 49) in vrhich they stated, in effect, that while they 
agreed to a plan of settlement and had executed assign¬ 
ments in excess of 3 per cent of their claims, they were 
under the impression that, under said plan, the Receiver 
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I was required to pay only 3 per cent to all creditors regard¬ 
less of whether they had delivered assignments or not, and 
concluded their answer with the prayer that the Court enter 
an order decreeing that the plan of settlement required the 
i payment of 3 per cent interest dividend only to all creditors 
of the Bank. To this answer, defendants Delano and Hall 
filed a motion to strike on the ground that the relief sought 
i was beyond the jurisdiction of the Court; that it sought 
relief against individuals not parties to the suit; and that 
Justice Goldsborough’s ruling in Equity No. 65140 was res 
i judicata as to the questions presented (Appellees’ App. 
p. 57). 

Said motion to strike came before Mr. Justice Bailey, 
but, without hearing the merits of the question involved, he 
denied the motion without prejudice to the right to renew 
i it and ordered the cause to be consolidated with Equity 
i Cause No. 65140, and advanced the causes for trial (Ap¬ 
pellees’ App. p. 58). 

Following said order of consolidation, appellant Wade H. 
Cooper obtained leave to intervene in Civil Action 13587 
(Appellees’ App. p. 58) and thereupon filed his answer and 
! cross complaint on April 15, 1942, followed on April 22, 
1942, with his amendments to said answer and cross com¬ 
plaint (Appellants’ App. p. 19; Tr. pp. 168, 178). In said 
answer and cross complaint and amendments thereto it is 
claimed that the bank was arbitrarily and wrongfully closed 
i and that the plan of settlement to which he, Cooper, had 
agreed as a member of the Stockholders’ Committee, pro¬ 
vided for the payment of 3 per cent to all depositors, be- 
i cause, he, Cooper, had reserved the right to take steps to 
i bind all depositors to accept 3 per cent. To said answer 
and cross-complaint and amendments thereto, the Receiver 
of the Bank filed a motion to strike on the ground that 
Cooper’s contentions had already been finally adjudicated 
! against him in Cooper v. Woodin, 63 App. D. C. 311, 72 F. 

(2d) 179, United States Sav. Bk. v. Morgenthau, 66 App. 
i D. C. 234, 85 F. (2d) 811, and Equity No. 65140 in the court 
below (Appellees’ App. p. 59). 
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The consolidated causes finally caqfe on for pre-trial 
hearing before Mr. Justice McGuire, and, as a result of said 
hearing, a final judgment was entered supported by findings 
of fact and conclusions of law (Appellees’ App. pp. 35, 21). 
Said judgment approved the plan of settlement and directed 
that it be completely performed. 

In the findings of fact, Mr. Justice McGuire, upon con¬ 
sideration of the pleadings and the admissions and repre¬ 
sentations of counsel made at the pre-trial hearing, defined 
the issues involved in the consolidated causes (Appellants’ 
App. pp. 30-31), and concluded that there was no substan¬ 
tial issue of fact involved; that the plan of settlement 
agreed upon required the payment of 12.55 per cent inter¬ 
est dividend on the proven claims of all creditors, and that, 
in effecting such dividend payment, the Receiver might 
accept and give effect to all assignments of interest by 
creditors which had been delivered to the Receiver by the 
Shareholders Committee; that there was no fraud, mis¬ 
representation or concealment practiced in obtaining said 
assignments; that no creditors having claimed or shown 
any valid ground for repudiating or withdrawing their 
assignments, said assignments were valid and enforceable 
and binding upon them; that the Court had no jurisdiction 
to decree that creditors who failed or refused to execute 
assignments of interest should be required to accept 3 per 
cent interest in full satisfaction of their interest claims; 
that the answer, amended answer and cross-complaint of 
the intervenor, Wade H. Cooper, did not state any facts 
showing fraud, misrepresentation, or concealment with re¬ 
spect to the agreement for, or the carrying out of, the plan 
of settlement, and said intervenor was in no position to 
allege fraud on behalf of assigning creditors who had not on 
their own behalf made any charge of fraud; that the Re¬ 
ceiver’s letter to the creditors, dated March 12, 1941, did 
not misrepresent to or conceal any material fact from the 
creditors and in fact advised the creditors that a member 
of the Receiver’s staff would be pleased to explain how the 
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plan of settlement would affect tlie creditors’ respec¬ 
tive claims, if any feature of the plan was not understood 
by them; and that all of the stockholders of the United 
i States Savings Bank, including the intervenor, Cooper, 
were bound by the provisions in the settlement agreement 
between the Receiver and the Shareholders Committee 
which provided that no further suits would be brought by 
the Shareholders against the Receiver, the Receivership or 
the Comptroller of the Currency, and that any and all suits 
pending which in any way involved the Receivership, its 
Receiver or the Comptroller of the Currency arising out of 
the affairs of the Receivership would be dismissed. 

On June 10, 1942, the final judgment in the consolidated 
causes was entered (Appellants’ App. p. 35) carrying out 
the findings of the Court, and from this final judgment the 
pending appeal was taken. 

STATUTES AND RULES INVOLVED. 

i Section 203, Title 12, U. S. C. A. (Mar. 9, 1933, c. 1, sec. 
203, 48 Stat. 2): 

“Whenever he shall deem it necessary in order to con¬ 
serve the assets of any bank for the benefit of the de¬ 
positors and other creditors thereof, the Comptroller 
of the Currency may appoint a conservator for such 
bank and require of him such bond and security as the 
Comptroller of the Currency deems proper. * * * Such 
conservator shall have all the rights, powers, and privi¬ 
leges now possessed by or given receivers of insolvent 
national banks and shall be subject to the obligations 
and penalties, not inconsistent with the provisions of 
this title, to which receivers are now or may hereafter 
become subject. During the time that such conservator 
remains in possession of such bank, the rights of all 
parties with respect thereto shall, subject to the other 
provisions of this subchapter, be the same as if a re¬ 
ceiver had been appointed therefor. * * •” 
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Rule 16, Federal Rules of Civil Procedure: 

Rule 16. Pre-Trial Procedure; Formulating Issues. 

In any action, the court may in its discretion direct 
the attorneys for the parties to appear before it for a 
conference to consider 

(1) The simplification of the issues; 

(2) The necessity or desirability of amendments 
to the pleadings; 

(3) The possibility of obtaining admissions of fact 
and of documents which will avoid unneces¬ 
sary proof; 

(4) The limitation of the number of expert wit¬ 
nesses; 

(5) The advisability of a preliminary reference of 
issues to a master for findings to be used as 
evidence when the trial is to be by jury; 

(6) Such other matters as may aid in the disposi¬ 
tion of the action. 

The Court shall make an order winch recites the 
action taken at the conference, the amendments allowed 
to the pleadings, and the agreements made by the 
parties as to any of the matters considered, and which 
limits the issues for trial to those not disposed of by 
admissions or agreements of counsel; and such order 
when entered controls the subsequent course of the 
action, unless modified at the trial to prevent manifest 
injustice. The court in its discretion may establish 
by rule a pre-trial calendar on w’hich actions may be 
placed for consideration as above provided and may 
either confine the calendar to jury actions or to non¬ 
jury actions or extend it to all actions. 

Rules of the District Court of the United States for the 
District of Columbia: 

Rule 9, Motions. 

#*••••*•• 

(a) • # * (2) Motions made after notice of pre-trial 
or pending at time of pre-trial shall be heard by the 
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pre-trial justice, and he may dispense with points and 
authorities. 

Rule 12, Pre-trial. 

(a) Federal Rule 16 to Apply. Cases on the pre¬ 
trial calendar shall be pre-tried as provided by Rule 
16 of the Federal Rules of Civil Procedure. 

(b) Failure to Appear. If any party fails to appear 
when an action is reached in the regular call of the 
daily pre-trial calendar, the pre-trial justice may act 
as in case of non-appearance for final trial. 

SUMMARY OF ARGUMENT. 

I. The plan of settlement, entered into between the Re¬ 
ceiver and the stockholders committee and approved by 
the court below, expressly contemplated, as an integral part 
thereof, that, upon consummation of the plan, the stock¬ 
holders assessment suit, Equity No. 65,140, would be dis¬ 
missed; accordingly, the dismissal of said suit by the court’s 
final judgment was a dismissal solely pursuant to the plan 
and not a dismissal upon the merits to be considered as 
separable from the rest of said judgment. 

II. Judge Luhring’s memorandum opinion, holding that 
the depositors repudiating their assignments did not under¬ 
stand that non-assenting depositors would receive the full 
interest dividend of 12.55 per cent and thus should be per¬ 
mitted to withdraw their assignments, did not hold that 
the receiver’s letter to the depositors “concealed an un- 
qual distribution” from them; furthermore, no formal 
written objections were before the court, the objecting de¬ 
positors deny that they wish to withdraw their assignments, 
and no final order was ever entered pursuant to said opin¬ 
ion, and, accordingly, it is questionable whether said 
opinion is properly a part of the record to be considered 
on appeal. 

III. Appellants’ proposed petition, seeking to place be¬ 
fore the court a modified plan of settlement under which 



13 


all depositors would be required to accept 3 per cent only 
of their interest claims irrespective of whether or not they 
executed assignments, asks relief beyond the jurisdiction 
of the court in that it would deprive depositors, who are 
not parties to the proceedings, of their asserted rights; 
furthermore, the same relief was previously sought by said 
appellants in these proceedings and denied by Judge Golds- 
borough’s order of July 31, 1941, overruling their motion 
for allowance of intervention, from which order no appeal 
has been noted. 

IV. Civil Action No. 13,587 was filed as a class action 
to obtain a declaratory judgment determining the validity 
of the assignments executed by the depositors and the 
effectiveness of the plan of settlement as against all inter¬ 
ested parties; the answers of the appellants Fraser, et al, and 
appellant Cooper seek only to place before the court a mod¬ 
ified plan of settlement different from that actually agreed 
upon between the parties and to reassert unsupported con¬ 
tentions as to the alleged solvency and wrongful closing of 
the bank, which have already been adjudicated by this court 
in Cooyer v. Woodin and U. S. Sav. Bk. v. Morgentlmu; 
and, therefore, said answers raise no issue except as to the 
construction of the letters of the receiver and the stock¬ 
holders committee to the depositors, which is solely a ques¬ 
tion for the court. 

V. On the basis of the pleadings before Judge McGuire, 
particularly the complaint for declaratory judgment to 
determine the validity of the plan of settlement, the re¬ 
ceiver’s petition for authority to approve the settlement, 
and the appellants’ pleadings in response thereto, it was 
within the power of, and entirely proper for, the court to 
determine, first, whether said pleadings presented a genuine 
issue as to any material fact, and, next, upon finding no 
real issue, except as to the proper construction of the let¬ 
ters sent to the depositors, to determine that question as 
a matter of law and enter final judgment for the appellees. 
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VI. Appellants ’ conclusion that there was misrepre¬ 
sentation and fraud in the presentation of the plan of 
settlement to the depositors is unsupported by factual 
allegations and, therefore, raises no issue; furthermore, the 
question of the proper interpretation of the letters to the 
depositors, which clearly presented the voluntary character 
of the plan and specifically invited inquiry as to any feature 
not understood and the manner in which depositors ’ claims 
would be affected, was a question of law for the court, not 
a question of fact for a jury. 

VII. It is the right of every depositor to assign or waive 
all or any portion of his claim, there being no prohibition to 
the contrary in the National Banking Act or elsewhere, and, 
accordingly, since each depositor under the plan of settle¬ 
ment receives exactly that portion of the full interest divi¬ 
dend which he voluntarily agreed to accept, the plan of 
settlement does not call for an unequal distribution con¬ 
trary to the ratable dividend provision of said Act. 

VIII. There is no issue before the court as to the amount 
of interest due the depositors, the 12.55 per cent figure, 
computed at the legal rate, having been accepted by all 
parties for the purposes of the agreement; moreover, the 
law is settled that the depositors are entitled to interest at 
the legal rate from the date of the closing of the bank. 

IX. All proceedings on the merits in Equity No. 65,140 
having been held in abeyance under the plan of settlement 
and the validity of said plan being the sole issue presented 
to the court below, appellant Cooper’s discussion of his 
defenses to said suit, which, incidentally, have already been 
decided adversely to him, presents no issues properly be¬ 
fore the court for consideration on this appeal. 

X. Since the appellant-depositors ask for no more than 
they agreed to accept under their assignments, but seek 
only to deprive non-assenting depositors of part of their 
full interest dividend to be turned over to the stockholders, 
they request no relief for themselves and therefore have 
no standing to attack the plan of settlement. 
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ARGUMENT. 

L 

The plan of settlement, entered into between the receiver 
and the stockholders committee and approved by the 
court below, expressly contemplated, as an integral 
part thereof, that, upon consummation of the plan, the 
stockholders assessment suit, equity No. 65,140, would 
be dismissed; accordingly, the dismissal of said suit 
by the Court’s final judgment was a dismissal solely 
pursuant to the plan and not a dismissal upon the 
merits to be considered as separable from the rest of 
said judgment. 

Appellants Fraser, Karrick, and Fidelity Storage Com¬ 
pany and appellant Cooper all state in their respective 
notices of appeal (Tr. pp. 240, 242) and in their briefs 
(Appellants’ brief, p. 2; Cooper’s brief, p. 10) that there 
was no appeal from that portion of the final judgment of 
the court below which dismissed Equity No. 65,140 as to 
the defendant stockholders. They refer, undoubtedly, to 
that portion of the judgment which reads as follows (Ap¬ 
pellants’ App. p. 37): 

“It is further ADJUDGED, ORDERED and DE¬ 
CREED that in so far as said Equity cause No. 65,140 
asserts claim based on an assessment against the share¬ 
holders of said bank, the same is hereby finally dis¬ 
missed by the court”. 

Obviously, the purpose of their contention is to raise the 
inference, first, that there was a hearing on the merits of 
said Equity No. 65,140 in the court below on the question 
of the liability of the defendant stockholders for the assess¬ 
ment, and, second, that the dismissal included in said judg¬ 
ment was a dismissal on the merits and, accordingly, could 
be segregated from the rest of the judgment and from the 
Findings of Fact and Conclusions of Law upon which said 
judgment is based. In this connection, it will be observed 





that appellants Fraser, et al, and appellant Cooper stu¬ 
diously avoid any reference to those portions of the Find¬ 
ings of Fact and of the Conclusions of Law which are per¬ 
tinent to this question. Paragraph 2 of the Findings of 
Fact reads in part as follows (Appellants’ App. p. 22): 

‘‘The plan of settlement further provided that upon 
accepting the assignments, the Receiver would dismiss 
Equity 65,140 and deliver the remaining assets to a 
shareholders’ agent to be elected in accordance with 
the provisions of U. S. C., Title 12, 197; and the re¬ 
ceivership would be terminated.” 

Likewise, paragraph 10 of the Conclusions of Law reads 
as follows (Appellants’ App. p. 33): 

“(10) All matters of litigation having been compro¬ 
mised and settled under the plan of settlement hereby 
approved, all other issues raised in this cause and in 
Equity No. 65,140 consolidated with this cause, includ¬ 
ing all issues presented by answer, by intervenor’s 
petition and by cross-complaint, are hereby fore¬ 
closed.” 

The Stipulation Regarding Transcript of Record (Ap¬ 
pellees’ App. pp. 2-9) which was entered into by appellant 
Cooper and counsel for appellees, Parsons and Delano, and 
which was signed by counsel for all parties in the con¬ 
solidated cases below (Equity No. 65,140 and Civil Action 
No. 13,587), and approved by Judge McGuire, gives an 
agreed statement of the proceedings of said Equity No. 
65,140 from the time it was first filed August 10, 1937, up 
until September 15, 1941, when the receiver filed his Peti¬ 
tion for Authority to Approve Settlement and Dismiss 
Litigation. Briefly, this stipulation discloses that, in the 
course of the proceedings to enforce the assessment against 
the stockholders, motions to dismiss were filed by the defen¬ 
dant stockholders and fully argued before Mr. Justice Bailey, 
who denied them by orders entered June 30, 1939 (Appel¬ 
lees’ App. pp. 4-5); that thereafter answers were filed, the 
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case was calendared for trial and came on for pretrial hear¬ 
ing before Mr. Justice Luhring on or about January 10, 
1941. (Appellees ’ App. pp. 6-7.) At this point, it was 

disclosed that a plan of settlement had been entered into 
between the plaintiff receiver and the defendant stockhold¬ 
ers which contemplated, among other things and as an in¬ 
tegral part thereof, that the pending suit Equity No. 65,140 
would be dismissed and the shareholders relieved of lia¬ 
bility for the stock assessment. (Appellees’ App. p. 7.) 
That the dismissal of said suit was part and parcel of the 
plan of settlement as a whole is evidenced by the letters of 
February 17, 1941 and February 21, 1941, between the re¬ 
ceiver and the stockholders ’ committee representing the 
formal acceptance of the plan as detailed therein (Appel¬ 
lees’ App. pp. 13, 17); and it is on that basis only that the 
dismissal could have been and was ordered. 

n. 

Judge Luhring’s memorandum opinion, holding that the 
depositors repudiating their assignments did not un¬ 
derstand that non-assenting depositors would receive 
the full interest dividend of 12.55 per cent and thus 
should be permitted to withdraw their assignments, 
did not hold that the receiver’s letter to the depositors 
“concealed an unequal distribution” from them; fur¬ 
thermore, no formal written objections were before the 
court, the objecting depositors deny that they wish to 
withdraw their assignments, and no final order was 
ever entered pursuant to said opinion, and, accord¬ 
ingly, it is questionable whether said opinion is prop¬ 
erly a part of the record to be considered on appeal. 

The agreement, as entered into between the Receiver and 
the stockholders committee, contemplated a plan of settle¬ 
ment as set forth and described in the receiver’s petition 
for authority to approve the settlement. (Appellees’ App. 
pp. 10-11). It will further be noted that sufficient assign¬ 
ments were obtained by the shareholders committee, to- 
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gether with other available funds, to make the plan effective 
and that thereupon the shareholders committee by letter 
dated August 25, 1941 (Appellees * App. p. 11; Appellants’ 
App. p. 26) confirmed the effectiveness of the plan and 
agreed upon the final date of consummation. Pursuant 
thereto, the receiver, on September 15, 1941, filed his Peti¬ 
tion for Authority to Approve Settlement and Dismiss Liti¬ 
gation (Appellees’ App. pp. 9-13) and obtained an Order 
Nisi signed by Mr. Justice Bailey approving the plan of set¬ 
tlement unless cause to the contrary should be shown to the 
court by any interested person on or before September 23, 
1941 (Appellees’ App. p. 28) at which time the matter came 
up for hearing before Mr. Justice Luhring. 

In the course of said hearing, appellants’ counsel, rep¬ 
resenting certain depositors and purporting to speak on 
behalf of other depositors, represented to the court that, 
when said depositors had executed their assignments, they 
did not understand that non-assenting depositors would re¬ 
ceive the full interest dividend of 12.55% but believed that 
all depositors would receive only 3% whether or not they 
assented to the plan by executing the assignments. In this 
connection, it remains to be pointed out (1) that no formal 
objections in writing or under oath were filed prior to said 
hearings or presented to the court at the time of said hear¬ 
ing, though counsel for appellants did read to the court a 
letter which they had received from the McKinley High 
School Bank Advisory Council; (2) that, subsequently, 
counsel for appellants submitted to Mr. Justice Luhring a 
memorandum naming the eight depositors whom they rep¬ 
resented and listing a group of approximately 127 names 
as objecting depositors; and (3) that counsel for appellants 
insisted at said hearing and in their memoranda submitted 
thereafter that the plan of settlement placed before the de¬ 
positors by the receiver’s letter of March 12,1941, the stock¬ 
holders’ letter to the depositors and the assignment which 
accompanied it, presented a plan under which all depositors 
were to receive only 3%, contrary to the actual plan entered 
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into between the receiver and the stockholders’ committee; 
but (4) that no specific instance of misrepresentation, con¬ 
cealment, or failure to inform was ever pointed out by ap¬ 
pellants’ counsel or anyone else at the time of said hearing 
or afterwards, sole reliance for the contention that they 
were misled being placed upon their alleged interpretation 
of said letters of the receiver and the committee. 

Pursuant to the hearing on the receiver’s petition and 
after consideration of the various briefs and memoranda 
submitted in connection therewith, Judge Luhring entered 
a memorandum opinion dated November 7,1941 (Appellees’ 
App. p. 29) in which he concluded: 

“* * * that those repudiating their assignments did 
not understand that those who did not assign would be 
paid in full; that they believed that all depositors and 
creditors would receive 3%; that acting on that under¬ 
standing they executed the assignments; and that they 
should be permitted to withdraw such assignments. It 
follows that the objections to the approval of the plan 
must be sustained. It is so ordered and counsel will 
prepare proper order”. 

In their briefs, appellants Fraser, et al. (Appellants’ 
brief pp. 11-12) and Appellant Cooper (Cooper’s brief p. 
7) make the unqualified statements that Judge Luhring re¬ 
fused to approve the plan of settlement because the un¬ 
equal distribution was “concealed” from the depositors 
by the receiver’s letter and because the plan was “unfair” 
to the - depositors. A careful reading of Judge Luhring’s 
opinion discloses that these misrepresentations are inac¬ 
curate and, therefore, misleading. The most Judge Luh¬ 
ring’s opinion states in this respect is that 

“The letters addressed to the depositors and creditors 
by the receiver and the shareholders committee did not 
state in direct and positive language that the plan con¬ 
templated full payment to those who failed or refused 
to assign.” (Appellees’ App. p. 31.) 
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' That is a far cry from the appellants’ representation that 
an alleged unequal distribution was “concealed” or that 
I the plan was “unfair” to the depositors. In addition, 
Judge Luhring’s opinion further states (Appellees’ App. 
p. 32): 

“It was quite proper for any depositor or creditor 
being fully advised, to waive his claim for interest in 
whole or in part even though others similarly situated 
and who did not waive would be paid in full.” 

It is equally apparent from Judge Luhring’s memoran- 
! dum that the opinion was founded on the assumption that 
i the so-called objecting depositors were actually and un¬ 
conditionally repudiating their assignments. Thus, it is 
stated (Appellees’ App. p. 29): 

“Those of the creditors and depositors who ap¬ 
pear in response to the order nisi repudiate their as¬ 
signments * * •” 

i It has already been noted above that Judge Luhring 
stated that “those repudiating their assignments * * • 
should be permitted to withdraw such assignments”. How¬ 
ever, it must also be observed, in this connection, that the 
objecting depositors, including appellants, did not, in the 
course of the proceedings before Judge Luhring, and do 
not now, repudiate their assignments nor do they ask to 
withdraw them. On the contrary, the appellants requested 
a rehearing of the proceedings before Judge Luhring and 
in their proposed petition, which they attached to their mo¬ 
tion, specifically stated “that they did not urge on the hear- 
i ing and do not now ask that their assignments be with¬ 
drawn.” (Appellees’ App. p. 37.) 
i In passing, it may be noted that, after the filing of the 
i motions for rehearing, Judge Luhring announced to coun¬ 
sel for all parties at an informal conference held in his 
i chambers on or about February 4, 1942, that he was going 
to grant a rehearing. Unfortunately, he became ill before 
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an appropriate order could be signed. However, since this 
announcement is not a matter of record, appellees place no 
reliance upon it except to observe that, while appellants 
have not hesitated to go outside the record to make an in¬ 
accurate representation regarding an alleged 35% waiver 
of claims by the depositors in 1934 (Appellants’ brief, 
pages 3 and 13), they have noticeably refrained from any 
reference to the undeniable fact that Judge Luhring did 
announce he would grant a rehearing! 

It seems obvious from the above discussion that Judge 
Luhring’s opinion of November 7, 1941, does not bear out 
the inferences ascribed to it by the appellants. No order 
was ever entered pursuant to the opinion, and both appel¬ 
lants and appellees moved for a rehearing or reconsidera¬ 
tion of the proceedings. Accordingly, the question of the 
final and ultimate approval of the plan of settlement was 
left open for the later proceedings which came on for final 
hearing before Judge McGuire and resulted in the final 
judgment of June 10, 1942. 

Under the circumstances, it is questionable whether 
Judge Luhring’s opinion is properly a part of the record 
to be considered on appeal. In any event, reference should 
be made to the case of England v. Gebhardt, 112 U. S. 502, 
28 L. ed. 811, and to the following language of this court 
in the case of Anderson v. Sands , 39 App. D. C. 533, 534, 
in regard to this question: 

“The opinion of the court is not a part of the record 
of a case, and is only made so by the provisions of the 
rule which requires that where a ‘written opinion of 
the court below with respect to the judgment, decree, 
or order appealed from shall be filed, such opinion 
shall be incorporated in such transcript.’ We do not 
understand that one of the opinions designated as part 
of the transcript in this case comes within that rule.” 





22 


m. 

Appellants’ proposed petition, seeking to place before the 
court a modified plan of settlement under which all 
depositors would be required to accept 3 per cent only 
of their interest claims irrespective of whether or not 
they executed assignments, asks relief beyond the jur¬ 
isdiction of the court in that it would deprive deposi¬ 
tors, who are not parties to the proceedings, of their 
asserted rights; furthermore, the same relief was pre¬ 
viously sought by said appellants in these proceedings 
and denied by Judge Goldsborough’s order of July 31, 
1941, overruling their motion for allowance of inter¬ 
vention, from which order no appeal has been noted. 

Reference has already been made to appellants’ Motion 
i for Leave to File Intervening Petition and to their pro- 
i posed Petition (1) for Settlement of Depositors’ Claims for 
Interest and Discontinuance of Action; and (2) (Inciden¬ 
tally) for Rehearing of Application for Such Settlement 
attached to said motion. In their brief appellants assert 
! that they had a right to file this petition and that the court 
i had jurisdiction to grant the relief sought (Appellants’ 
brief, page 25). As appears from the prayer of said peti¬ 
tion (Appellees’ App. p. 37), it seeks to place before the 
court a modified plan of settlement under which all deposi¬ 
tors would be required to accept only 3 per cent of their 
interest claims irrespective of whether or not they executed 
assignments. In this connection, it will be recalled that 
Judge Luhring’s opinion, on which appellants rely so heav- 
i ily, contains the following statement (Appellees’ App. pp. 
30-31): 

“The court is not concerned at this time in formulating 
a new plan of settlement whereby all depositors and 
creditors, including those who have executed assign¬ 
ments and those who have not, will participate to the 
extent of 3% only. The plan before the Court 
is one agreed upon by the Receiver and the Share¬ 
holders Committee and understood by them to mean 
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that those of the depositors and creditors executing 
assignments would be paid 3% and those failing or re¬ 
fusing to assign 12.55%. 

“The sole question for consideration is whether the 
objecting depositors and creditors understood that in 
executing the assignments they would receive the 3% 
and that those not executing would receive the full 
amount of 12.55%.” 

No order was ever entered granting appellants leave to 
file said petition. On the other hand, the motion for leave 
to file was actively opposed by the receiver and the effect 
of the final judgment entered by Judge McGuire in the con¬ 
solidated cases was to deny appellants’ motion. 

In this connection, it must also be noted that the same 
appellant depositors, as intervening petitioners in this same 
case (Equity No. 65,140) had previously attempted to ob¬ 
tain precisely the result when, on July 17, 1941, appellant 
Fraser and other depositors filed a Motion for Allowance 
of Intervention to which was attached a proposed interven¬ 
ing petition wherein they sought to require all depositors, 
regardless of whether or not they had executed assign¬ 
ments and assented to the plan, to accept a final interest 
dividend of 3 per cent only and to turn the remaining assets 
of the bank over to the stockholders (Appellees’ App. p. 8). 

Judge Goldsborough, who heard the motion, overruled it, 
holding that the petitioners had failed to show the existence 
of a proper class action and had requested relief beyond 
the jurisdiction of the court (Appellees’ App. p. 8). In 
passing, it should be noted, however, that the petitioning 
depositors in that proceeding were not seeking any affirma¬ 
tive relief for themselves, nor do they do so now, but were 
asking the court to deprive non-assenting depositors of that 
portion of their claims which they had refused to waive 
voluntarily, the resulting funds to be turned over to the 
stockholders! 

It does not appear from appellants’ briefs, or from their 
statement of points on appeal, or from their argument, that 
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i they are appealing from the order by Judge Goldsbor- 
i ough. In fact, they specifically and repeatedly state that 
their appeal is limited to the final order in Civil Action No. 
13,587. Accordingly, it would seem to follow that said 
order in Equity No. 65,140 is res judicata and cannot now 
be questioned. 

Notwithstanding this conclusion, it appears advisable to 
consider why Judge Goldsborough’s ruling was correct and 
consequently why appellants had no right to file their later 
petition seeking the same relief. The basic problem in¬ 
volved, namely the attempt by assenting depositors to com¬ 
pel non-assenting depositors to accept less than the full 
amount due them, was presented to the District Court in 
the case of Hessen Siak Shams v. Nebraska State Bank of 
' Bloomfield, Nebraska, 48 F. (2d) 894. In that case, it ap¬ 
peared that a reorganization plan was consummated after 
the Nebraska State Bank of Bloomfield, Nebraska, became 
insolvent. The plan was not consented to by the plaintiff 
in the action, who was the holder of two certificates of de- 
1 posit, and he refused payment, under the scheme of reor- 
i ganization, of 75 cents on the dollar in liquidation of 
i creditors ’ proceeds on the ground that said plan was uncon- 
1 stitutional and not binding on him. The District Court 
I supported his position, saying at page 896: 

1 ‘It is clear that the depositors and unsecured creditors 
who have joined in the reorganization plan could not 
maintain such an action as the plaintiff here presents, 
because they would be bound by voluntary contracts to 
look to the new organization for 75 per cent of their 
money and to the Liquidation Association for their 
share of the balance. They have made new contracts, 
and are bound thereby. 

“But this plaintiff has made no new contracts, and it 
was not within the power of the Legislature to impair 
by statutory enactment the obligation of the contract 
he had nor to deprive him of any of his substantial 
security. If, therefore, the reorganization plan of the 
statute and what has been done under it accomplish 
such a wrong to the plaintiff, he cannot be without rem- 
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edy in this court. The mere fact that others who were 
similarly situated with himself are willing to agree in 
no wise affects his substantial rights. In this case the 
proportionate number of those who have entered into 
the new agreement is very large, including, as it does, 
all creditors but two. The principal, however, cannot 
be otherwise than if there had been only 50 per cent, 
named in the statute instead of 85 per cent. Whatever 
rights the plaintiff has are his own, though he comes 
from Syria and is only one of two depositors standing 
out.” 

It is essential to appellants’ contention that all deposi¬ 
tors, both assenting and non-assenting, be considered as a 
single class and that, as a single class, they all be required 
to accept the same interest payment. However, the very 
purpose of the proposed petition to require non-assenting 
depositors to accept less than the full amount of their inter¬ 
est claims discloses on its face the existence of two classes 
of depositors with conflicting interests. In this connection, 
the case of Hansberry v, Lee, 311 U. S. 32,85 L. ed. 22, estab¬ 
lishes beyond question that under such circumstances the 
combined membership of both classes cannot be considered 
as a single class represented as such by the parties to the 
action and bound by the judgment. Witness the language 
of the Supreme Court on page 28 of 85 L. ed. 

“It is one thing to say that some members of a class 
may represent other members in a litigation where the 
sole and common interest of the class in the litigation 
is either to assert a common right or to challenge an 
asserted obligation. Smith v. Swormstedt, 16 How\ 
(US) 288, 14 L. ed. 942, supra; Supreme Tribe, B. H. 
v. Cauble, 255 US 356, 65 L. ed. 673, 41 S. Ct. 338, 
supra; Groves v. Farmers State Bank, 368 Ill. 35, 12 
N. E. (2d) 618. It is quite another to hold that all 
those 'who are free alternatively either to assert rights 
or to challenge them are of a single class, so that any 
group merely because it is of the class so constituted, 
may be deemed adequately to represent any others of 
the class in litigating their interests in either alterna¬ 
tive. Such a selection of representatives for purposes 
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of litigation, whose substantial interests are not neces¬ 
sarily or even probably the same as those whom they 
are deemed to represent, does not afford that protection 
to absent parties which due process requires. The 
doctrine of representation of absent parties in a class 
suit has not hitherto been thought to go so far.” 


IV. 

i Civil Action No. 13,587 was filed as a class action to obtain 
a declaratory judgment determining the validity of the 
assignments executed by the depositors and the effec¬ 
tiveness of the plan of settlement as against all inter- 
i ested parties; the answers of the appellants Fraser, et 

i al., and appellant Cooper seek only to place before the 

court a modified plan of settlement different from that 
actually agreed upon between the parties and to reas¬ 
sert unsupported contentions as to the alleged solvency 
and wrongful closing of the bank, which have already 
been adjudicated by this court in Cooper v. Woodin and 
TJ. S. Sav. Bk. v. Morgenthau; and, therefore, said an¬ 
swers raise no issue except as to the construction of 

the letters of the receiver and the stockholders commit¬ 
tee to the depositors, which is solely a question for the 
court. 

i The case of Goldsmith v. Delano, Civil Action No. 13,587, 
was filed November 8, 1941 (Appellees’ App. p. 38), the 
day following Judge Luhring’s memorandum of November 
7, 1941. Thereafter, appellants Fraser, Karrick, and Fidel¬ 
ity Storage Company and defendant Fontanet Furniture 
House, Inc., filed a joint and several answer to the com¬ 
plaint (Appellees’ App. pp. 49-55) in which they stated in 
effect that, while they agreed to a plan of settlement and 
voluntarily executed assignments of their claims for in¬ 
terest in excess of 3%, they understood and believed that, 
under said plan, the receiver was required to pay an equal 
dividend of 3% to all creditors, irrespective of whether or 
not they executed assignments, and then to turn over the 
bank building and remaining assets to the shareholders; 
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and, further, that such understanding and belief was de¬ 
rived from the letter of the receiver dated March 12, 1941, 
together with the letter of the shareholders’ committee to 
the depositors and the form of assignment which accom¬ 
panied it. (Appellants’ App. pp. 17-18; Appellees’ App. 
pp. 49-55). Appellants then concluded their answer with 
the prayer that the court interpret the plan of settlement 
as a plan requiring the payment of an interest dividend of 
3% only to all depositors of the bank and that a judgment 
be entered to that effect (Appellees’ App. p. 55). 

It is immediately apparent from this answer and from 
the “prayer” to this answer (1) that no real issue is pre¬ 
sented except the interpretation of the receiver’s letter to¬ 
gether with the letter of the shareholders committee and 
the form of assignment, which is clearly a question for the 
court, and (2) that appellants again seek to place before 
the court an entirely different plan of settlement from that 
entered into between the receiver and the shareholders, 
namely, a plan which would divest non-assenting depositors 
of that portion of their interest claims which they refused 
to assign voluntarily to the shareholders committee. It will 
be recalled that a similar attempt by the appellants in 
Equity No. 65,140 w*as denied by Judge Goldsborough on 
the ground that the court lacked jurisdiction to deprive de¬ 
positors who were not parties to the proceedings of their 
asserted rights (Appellees’ App. p. 8). 

Following the order of consolidation, appellant Wade 
H. Cooper obtained leave to intervene in the proceedings in 
Civil Action No. 13,587 (Appellees’ App. p. 58) and there¬ 
upon filed his Answer and Cross-complaint of April 15, 
1942 (Tr. p. 168) followed, on April 22,1942, by his Amend¬ 
ments to said answer and cross-complaint. (Appellants’ 
App. p. 19; Tr. p. 178.) 

It appears from said answer and cross-complaint and 
amendments that appellant Cooper claims that the bank 
was arbitrarily and wrongfully closed and that the plan of 
settlement, to which Cooper himself agreed as a member 
of the stockholders committee, called for a payment of 3 % 
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to all depositors because in agreeing to said plan Cooper 
reserved the right to take steps to bind all depositors. It 
is obvious that Cooper’s contentions as to the wrongful 
closing of the bank and the sufficiency of the assets were 
not material to the issue before the court in these proceed¬ 
ings, namely, the question of the approval and the effec¬ 
tiveness of the plan of settlement. It is equally apparent, 
as will be disclosed more fully hereinbelow, that these same 
contentions have already been determined adversely to ap¬ 
pellant Cooper. 

Cooper’s reservation, as regards binding all depositors, 
does no more than accentuate the fact that he was fully 
aware that the plan to which he had agreed as a member 
of the stockholders committee called for a payment of 3% 
to those who voluntarily agreed to waive all interest in 
excess of that amount and a payment of 12.55%, the full 
interest dividend, to those who refused to assign the dif¬ 
ference between 3% and 12.55% to the committee. It has 
already been noted that appellants Fraser, et al., attempted 
to give effect to said reservation when, on July 17, 1941, 
in Equity No. 65,140, they filed their Motion for Allowance 
of Intervention accompanied by their proposed petition 
seeking to require all depositors to accept only 3% (Ap¬ 
pellees’ App. p. 8). Judge Goldsborough’s ruling of July 
31, 1941 (Appellees’ App. p. 8), denying the motion on the 
ground that petitioners were seeking relief beyond the 
authority of the court, would seem to be a sufficient answer 
to appellant Cooper’s contention in this respect. 

Under these circumstances, and in view of the prior ad¬ 
judications against Cooper in regard to his claims that 
the bank had been wrongfully closed and that the creditors 
were entitled to no interest on their deposits, the receiver 
of the bank filed a motion to strike Cooper’s answer and 
cross-complaint and his amendments thereto (Appellees’ 
App. p. 59), and, as grounds for said motion, noted that 
Cooper’s contentions had been finally adjudicated against 
him in the case of Cooper v. Woodin, 63 App. D. C. 311, 72 
F. (2d) 179, and the case of United States Savings Bank 
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v. Morgenthau, 66 App. D. C. 234, 85 F. (2d) 811, and also 
by the ruling of Judge Luhring in Equity No. 65,140, deny¬ 
ing Cooper’s motion in that case for leave to file a counter¬ 
claim under which Cooper asserted that no interest was 
due the depositors, the bank was wrongfully closed, and 
that all assets should be returned to the stockholders. 

It is respectfully submitted by appellees that these de¬ 
cisions are fully binding on appellant Cooper and that 
there is absolutely nothing, by way of factual allegation or 
legal claim in any of his pleadings as set forth, asserted or 
referred to in his brief, to justify the setting aside of said 
decisions or a reversal of the pending appeal. 


V. 

On the basis of the pleadings before Judge McGuire, par¬ 
ticularly the complaint for declaratory judgment to de¬ 
termine the validity of the plan of settlement, the re¬ 
ceiver’s petition for authority to approve the 
settlement, and the appellants’ pleadings in response 
thereto, it was within the power of, and entirely proper 
for, the court to determine, first, whether said plead¬ 
ings presented a genuine issue as to any material fact, 
and, next, upon finding no real issue, except as to the 
proper construction of the letters sent to the depositors, 
to determine that question as a matter of law and enter 
final judgment for the appellees. 

It appears to be the contention of appellants that, -when 
the consolidated cases came on for pretrial hearing before 
Mr. Justice McGuire, the court had no power to consider 
the merits of the action and enter a final judgment; but ap¬ 
pellants fail to point to a single decision to that effect. On 
the other hand, Rule 16 of the Federal Rules of Civil Pro¬ 
cedure regarding pretrial procedure is manifestly designed 
to simplify and settle issues and to dispense with imma¬ 
terial and irrelevant matters and it expressly provides for 
the consideration of “such other matters as may aid in 
the disposition of the action.” 
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It will also be recalled that under Rule 9 (a) (2) of the 
i Rules of the District Court of the United States for the 
i District of Columbia “motions made after notice of pre- 
i trial or pending at time of pretrial shall be heard by the 
pretrial justice, and he may dispense with points and au¬ 
thorities.” This can leave no doubt but that, so far as the 
power of the court is concerned, a judge sitting in pretrial 
has the authority to enter a ruling pursuant to a pending 
I motion which will dispose finally of the case on its merits. 
It will also be noted under Rule 12 of said District Court 
Rules that: 

“(b) If any party fails to appear when an action is 
reached in the regular call of the daily pretrial calen¬ 
dar, the pretrial justice may act as in case of non- 
appearance for final trial.” 

This too would seem to confirm the power of the court on 
pretrial. 

Professor Edson R. Sunderland, University of Michigan 
Lavr School, a member of the Supreme Court Advisory 
i Committee, made the following statement in his article en¬ 
titled “The Theory and Practice of Pre-Trial Procedure”, 
published in 36 Mich. L. Rev. 215, 219: 

“Every issue which can in this way be withdrawn 
from the trial agenda will result in a net gain for all 
parties concerned. It will save time for the court and 
jury, save expense for the parties to the action, save 
trouble for the witnesses, diminish the risk of error 
by simplifying the proceedings, and reduce the labor 
and cost of an appeal by curtailing the size of the 
record. If the admissions go far enough, or the evi¬ 
dence is clear enough, no trial at all may be neces¬ 
sary.” 

! The above statement was quoted with approval by As¬ 
sociate Justice Miller of this court in Brown v. Christman , 
— App. D. C. —, 126 F. (2d) 625, footnote No. 21 on p. 
631. 

Justice Bolitha J. Laws of the District Court explained 
the practice of pre-trial procedure in the District of Colum- 
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bia in an article published in 25 American Bar Association 
Journal 855 (Oct., 1939). In it he said: 

“Effectiveness of the pre-trial hearing requires that 
the case be substantially prepared for final trial at 
the time of the hearing. Without this the object of the 
hearing will be frustrated. • # • 

“Under the new rules relating to pre-trial hearings 
there will be no continuance of either pre-trial hear¬ 
ings or final trials without consent of the pre-trial 
judge. Once the case has left the pre-trial calendar 
Rule 22*4 specifically provides that continuances may 
not be granted except for causes arising thereafter and 
without fault of the parties or attorneys.* * 

In his address before the Section of Judicial Adminis¬ 
tration of the American Bar Association at Philadelphia, 
on September 10, 1940 (1 F. R. D. 397, 403-4) Justice Laws 
made the following report: 

<<• * • rpk e cour t i n our jurisdiction provides 

that the pre-trial judge shall have control of both the 
pretrial calendar and the ready-for-trial calendar and 
that he must approve all continuances. This practice 
has resulted in the disposition of many cases which 
heretofore long have been dormant upon the calendar 
of the court. 

“After a few weeks of pre-trial procedure, we found 
it advantageous to give to the pre-trial judge the right 
to dispose of any motions which had been filed in a 
case after a pre-trial notice had been sent out by the 
assignment commissioner. Thus, any delay in the 
trial" of the case which might be sought through the 
ruse of filing motions was obviated. Also, it was a 
matter of considerable convenience to counsel not to 
have to go before a different justice on another oc¬ 
casion in order to have a motion disposed of. Thus, as 
pre-trial judge during the course of the past year, I 
disposed of some 77 motions, in six of which summary 
judgments were entered.” 

Thus, in the absence of court decisions directly in point, 
it appears proper to conclude (1) that it is within the dis- 
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cretion of the pre-trial judge whether he shall certify the 
case to the ready-for-trial calendar or enter a final order 
disposing of the case; (2) that the court has power to dis¬ 
miss when the admitted facts and proof show no cause of 
action; (3) that, if a final order is entered against the 
plaintiff and plaintiff believes he can show that “manifest 
injustice” has been done, the recognized procedure is by 
motion for rehearing; and (4) that summary judgment may 
be granted under pre-trial procedure if no triable issues 
are found. 

Applying the above considerations to the proceedings 
which came before Judge McGuire in the court below, it 
will be observed that, under the order of consolidation, the 
hearing encompassed all of the then pending matters in 
both cases, including the Receiver’s petition, in Equity No. 
65,140, for authority to approve the plan, and the order 
nisi entered thereunder (Appellees’ App. pp. 9, 28), appel¬ 
lants’ motion, in Equity No. 65,140, for leave to file an inter¬ 
vening petition and for a rehearing, with their proposed 
petition attached thereto (Appellees’ App. pp. 35, 37), the 
complaint in Civil Action No. 13,587 (Appellees’ App. p. 38), 
appellants’ joint and several answer in Civil Action No. 
13,587 (Appellees’ App. p. 49), appellant Cooper’s answer 
and cross-complaint and amendments thereto, in Civil Ac¬ 
tion No. 13,587 (Tr. pp. 168, 178, Appellants’ App. p. 19), 
and the receiver’s motions in the consolidated causes to 
strike appellants’ joint and several answer (Appellees’ 
App. p. 57) and to strike Cooper’s answer and cross-com¬ 
plaint and amendments thereto (Appellees’ App. p. 59). 

If, with these pleadings and other pending matters be¬ 
fore the court, there appeared to be no genuine issues as 
to any material facts and if it also appeared, in the ab¬ 
sence of such issues, that the granting of the declaratory 
relief sought in Civil Action No. 13,587 and the approving 
of the plan of settlement under the Receiver’s petition in 
Equity No. 65,140 would finally and completely dispose of 
all other questions and matters in both cases, then it was 
entirely proper for the judge to conclude that it was with- 
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in his power and authority to consider the case on the basis 
of the pleadings and the arguments of counsel and enter 
such further order as might be necessary. The contentions 
of all parties were argued fully in open court and, at the 
court’s suggestion, briefs were prepared and submitted. 
Thereafter the court ruled in favor of the appellees. The 
mere fact that a jury trial was demanded by appellants 
does not change the fact that their pleadings failed to 
raise an issue to be submitted to a jury. 

Under these circumstances, the following remarks of 
Hon. Armistead M. Dobie, Judge, United States Circuit 
Court of Appeals, at the Tenth Judicial Conference of the 
Fourth Circuit, at Asheville, Xorth Carolina, June 22,1940, 
1 F. R. D. 371, 375-6, are not only interesting but obviously 
pertinent to the procedural question here presented: 

“The sixth and last of the numbered clauses of Rule 
16 reads: 1 Such other matters as may aid in the dis¬ 
position of the action.’ This, of course, is an omnium 
gatherum clause of the very broadest generality. The 
members of the Rules Committee thought that only a 
cynic, an ignoramus, an ultra-reactionary or a de¬ 
featist could believe that any man, however, wise, could 
envisage or foresee the almost infinite number of jur¬ 
istic situations or procedural incidents in which help¬ 
ful use might be made of pre-trial practice. Accord¬ 
ingly the gates are wide open; the sky is the limit. 
Such incidents and such situations may yet, in the 
not far distant future, develop, both more numerous 
and more varied than the fabled Miltonian leaves that 
strewed the brooks of Vallombrosa. There are here 
no Procrustean beds, no narrow confines, no restricted 
horizons. This light may (and should) shine ‘in this 
dark corner of the world’ in every distant legal land, 
on every uttermost juristic sea. If there be any boun¬ 
daries whatever here, I think the potential territory 
of pre-trial practice is bounded on the North and 
South only by the purposeful ingenuity of the judge, 
on the East and West only by the co-operative capacity 
of counsel. Verily, here is a vast vineyard; the call has 
been sounded for laborers therein.” 
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VL 

Appellants’ conclusion that there was misrepresentation 
and fraud in the presentation of the plan of settlement 
to the depositors is unsupported by factual allegations 
and, therefore, raises no issue; furthermore, the ques¬ 
tion of the proper interpretation of the letters to the 
depositors, which clearly presented the voluntary 
character of the plan and specifically invited inquiry 
as to any feature not understood and the manner in 
which depositors’ claims would be affected, was a ques¬ 
tion of law for the court, not a question of fact for a 
jury. 

As previously indicated, the only material issue raised 
by the various pleadings and contentions of appellants con¬ 
cerns solely the proper interpretation of the receiver’s let¬ 
ter of March 12, 1941, to the depositors, together with the 
corresponding letter of the shareholders committee and 
the assignment of claim which accompanied it. However, 
appellants repeatedly conclude in their brief that their 
joint answer and Cooper’s answer and cross-complaint and 
amendments thereto raised issues of fact as to which they 
were entitled to a jury trial (Appellants’ brief pp. 6, 7, 9, 
and 10); but they do not point out the specific factual is¬ 
sues which they claim to be in dispute, and their argument 
discloses that they rely entirely upon the interpretation 
of the letters in question and their alleged understanding 
of the plan of settlement based thereon. 

Appellant Cooper is equally generous in his conclusions 
that these pleadings raise substantial issues of fact which 
could not be determined at the hearing before Judge Mc¬ 
Guire but must be submitted to a jury, and in Point 1 of 
his Argument he purports to establish the disputed facts. 
(Cooper’s brief pp. 3-8.) However, it must again be noted 
that neither appellant Cooper nor any of said depositors 
either alleges or claims that there were any affirmative acts 
of misrepresentation or fraudulent concealment by the re¬ 
ceiver or the stockholders committee as to the details of the 
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plan of settlement. Rather, their “belief” and “under¬ 
standing” in this respect is again dependent solely on their 
interpretation of the letters and assignment in question. 

It will also be noted that appellant Cooper refers re¬ 
peatedly to the reservation which he made when he entered 
into the plan of settlement as a member of the shareholders ’ 
committee. Suffice it to say, in this connection, that any 
assertion by Cooper as to the “understanding” of the par¬ 
ties to the agreement in regard to said reservation raises 
no issue of any sort. Witness the following language of the 
letter of February 21,1941, signed by the stockholders com¬ 
mittee, including Cooper, (Appellee’s App. p. 17 at pp. 20- 
21 ): 

“After considered thought on the part of the Commit¬ 
tee and counsel, the Shareholders’ Committee by this 
communication, signed by all of the Committee, does 
hereby formally accept the plan as set forth in your 
communication of February 17, 1941, and also set 
forth hereinabove, with the understanding on the part 
of Colonel Cooper that while you and the Comptroller 
of Currency do not concede the correctness of the 
points raised by his reservations and reserve the right 
to take any position with reference to same, as you may 
be advised to do, this acceptance does not constitute a 
waiver of these points on his part.” 

Moreover, it will be noted that Wade H. Cooper’s reser¬ 
vation of the right to take action to bind all depositors was 
definitely and unconditionally waived by him through his 
signature to the letter addressed and sent to the receiver 
under date of August 25, 1941 (Appellants’ App. p. 26) 
wherein the method of closing the receivership is stated in 
detail. Assignments were to be obtained up until five days 
prior to the date of distribution, and all such assignments 
were to be fully effective; and such cooperation as might 
be possible in closing the receivership was tendered. Not¬ 
withstanding this express declaration of the effectiveness 
of the plan as contemplated by said letter, Cooper, upon 
the signing of the Order Nisi by Mr. Justice Bailey on 
September 15,1941 (Appellees’ App. p. 28), incited opposi- 
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i tion bv mailing postcards and inserting advertisements in 
a newspaper. (Appellees’ App. p. 46) 

Appellant Cooper also states that the entire agreement 
i is unfair, fraudulent and void because the receiver did not 
advise the depositors of the true facts. (Cooper’s brief, 
p.6.) Postponing for the moment a discussion of the law 
with reference to the insufficiency of unsupported allega- 
1 tions of fraud and misrepresentation, it should here be 
noted that the receiver’s letter of March 12, 1941, and the 
form of assignment were both submitted to the stockhold¬ 
ers’ committee, including Cooper, before being sent to the 
depositors and were acknowledged and confirmed by the 
committee’s letter of February 21, 1941 (Appellees’ App. 
pp. 17-18) wherein it is stated: 

‘ ‘Receipt is acknowledged of your letter addressed to 
the Shareholders’ Committee of the United States 
Savings Bank and dated February 17, 1941, together 
with its enclosures, as follows: 

1. Form of assignment 

2. Form of letter to be sent by you, as Receiver, to 
all of the depositors of the United States Savings 
Bank.” 

Can Cooper now be heard to claim unfairness and fraud, 
i particularly in view of the indisputable fact that he more 
than anyone else will benefit at the expense of the non-as- 
i seating depositors from the setting aside of the approved 
plan of settlement in favor of the plan which he and appel¬ 
lants Fraser, et al., are asking the court to adopt? The 
i mere statement of the proposition can leave no doubt as 
to the proper answer. 

With regard to the fraud allegations as such, it would 
seem to be a sufficient answer to refer to the decision of this 
court in the case of Clark v. Barlow , 74 App. D. C. 328,122 
F. (2d) 337 (Cert. den. 62 S. Ct. 188) wherein the following 
language appears at page 339 of 122 F. (2d): 

“Several issues which were presented to the trial court 
are renewed on this appeal. The most important of 
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these concerns the effect of the stipulation and release 
executed by appellant in 1924. He now contends that 
they were void, and hence ineffective to bind him be¬ 
cause, he says, they were procured by false and fraud¬ 
ulent representations, and by concealment of facts 
which appellee was under a fiduciary duty to disclose. 
• •••••*•• 

“One who relies upon fraud, misrepresentation, or con¬ 
cealment, must sufficiently allege and prove it.” (p. 
341) 

Similar expressions are to be found in McCampbell v. War- 
rich, (C. C. A. 7th 1940) 109 F(2d) 115, where the court 
stated at page 119: 

“Aside from the question of jurisdiction in the fore¬ 
closure proceeding, appellant in the most general 
terms charges fraud, conspiracy and collusion between 
Hyman, Mandell and the guardian ad litem with re¬ 
spect to the foreclosure proceedings and the failure 
to apply the earnings of the property to the liquida¬ 
tion of the mortgage debt. No facts are pleaded by 
which any such fraud can be said to have been per¬ 
petrated. Fraud, conspiracy or collusion must be 
charged by allegations of fact, and such alleged facts 
are not present here.” 

As regards the letters sent by the receiver and the com¬ 
mittee to the depositors and the appellants’ interpretation 
thereof, it seems obvious that said letters are not mislead¬ 
ing nor do they conceal essential facts. The receiver’s 
letter (Appellees’ App. p. 21) states: (a) That the receiver 
contended that creditors are entitled to an additional pay¬ 
ment of interest accrued at 6 per cent per annum, the reg¬ 
ular rate, computed on all unpaid balances of their claims 
from the date the bank suspended; (b) that, if the conten¬ 
tion of the receiver be sustained and the interest paid in 
full, it would amount to $12.55 per $100 of proved claims, 
or 12.55 per cent of the face amount of the depositors’ 
claims for which the receiver has issued certificates; (c) 
that cash and assets on hand are insufficient to accomplish 
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this purpose; (d) that “under these conditions, it was 
deemed proper to permit a committee of shareholders to 
approach the depositors with a plan” whereby depositors 
would be requested to execute assignments of interest in 
excess of 3 per cent; (e) that said assignments were 
“purely voluntary”; (f) that, when sufficient assignments 
had been received by the committee, they would be deliv¬ 
ered to the receiver, and would “constitute a waiver of the 
interest covered thereby”; (g) that, “if the plan is 
adopted, the immediate payment of the interest therein 
contemplated will be made”; and (h) that “if any feature 
of the plan is not understood, a member of my staff will 
be pleased to explain to you how your claim will be af¬ 
fected”. 

The letter of the shareholders 7 committee to the deposi¬ 
tors (Appellees 7 App. p. 24) refers to the receiver’s letter, 
the pending litigation, and the proposed plan of settlement, 
and states that, “provided the enclosed assignment is exe¬ 
cuted and the settlement is consummated, payment of the 
final dividend to the depositors will be made without fur¬ 
ther delay which will permit the close of the receivership 
and the final distribution of remaining assets to share¬ 
holders”. The letter further states that “if you require 
any other information, Mr. Zepp, a member of the commit¬ 
tee and a former officer of the bank, will be at the above 
address and will be glad to answer any question.” 

The assignment of claim (Appellee’s App. p. 26) first 
identifies the receiver’s certificate of claim held by each 
individual depositor executing the asssignment and then 
makes it plain that the assignment covers only the right, 
title, and interest of each such depositor “in and to the 
said Receiver’s Certificate, and the claim represented 
thereby;” and concludes with the following language: 

“• * • and the undersigned hereby authorizes and di¬ 
rects said receiver to note the within transfer, con¬ 
veyance and assignment on the books and records of 
the receivership at such time as he is in possession of 
assignments and cash sufficient to permit payment of 
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any nnpaid principal dividend and a full interest div¬ 
idend when giving effect to this and like assign¬ 
ments.” 

From an examination of these documents it must be ap¬ 
parent to anyone (certainly it is not denied by appellants) 
that the plan could not be consummated and no payments 
could be made to any depositor thereunder unless enough 
depositors executed assignments. Furthermore, it is ex¬ 
pressly stated that said assignments were “purely volun¬ 
tary”. It is also stated that delivery of sufficient assign¬ 
ments to the receiver would “constitute a waiver of the in¬ 
terest covered thereby”. The words “interest covered 
thereby” can mean only one thing—the interest covered 
by the purely voluntary assignments—and any other in¬ 
terpretation, such as appellants contention that it includes 
the interest claims of non-assenting depositors, is unrea¬ 
sonable in the extreme. 

The language in the receiver’s letter that “all depositors 
will be requested to assign to the committee all accrued in¬ 
terest in excess of 3 per cent” means only what it says, 
namely, that all depositors would be “requested”, not that 
all depositors would receive only 3 per cent regardless of 
whether or not they executed assignments. It is equally 
apparent that the language, “if the plan is adopted, im¬ 
mediate payment of the interest therein contemplated will 
be made”, can mean only the interest contemplated in the 
plan entered into between the receiver and the sharehold¬ 
ers’ committee. 

It must also be observed that both the receiver’s letter 
and the letter from the committee specifically invited in¬ 
quiry as to any feature of the plan which was not under¬ 
stood or as to the manner in which any depositors’ claims 
would be affected by the plan. Furthermore, both the re¬ 
ceiver and the committee held themselves open to answer 
such inquires. Under the circumstances, it is obvious that 
there was no misrepresentation or concealment in the doc¬ 
uments in question, and appellants’ contentions to the con¬ 
trary are manifestly groundless. 
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i It follows that, when the court below entered the final 
judgment declaring the plan of settlement and the assign¬ 
ments executed thereunder valid and enforceable, it was 
a proper legal interpretation by the court that the letters 
submitted to the depositors adequately presented the plan 
to them and did not misrepresent or conceal any of the 
material facts. This conclusion is specifically incorporated 
in the court’s Findings of Fact and Conclusions of Law 
(Appellants’ App. pp. 21-33) particularly paragraph 7 of 
the Conclusions of Law. (Appellants’ App. p. 33) 

There can be no question but that the interpretation of 
written instruments is a question of law for the court. The 
following language from the decision of this court in the 
recent case of Noel, et al., Trustees v. Baskin, No. 8058 in 
said court, decided October 26, 1942, is clear on this point: 

“This leaves the question whether the case was prop¬ 
erly disposed of by way of motion for judgment on the 
pleadings. We think it was, granting that under such 
a motion the court is concerned only with the suffi- 
i ciencv of the pleadings. Here it was not necessary to 
look beyond them. The waiver agreement, upon the 
construction of which the validity of the defense 
turned, was set out in full in the complaint. And no 
citation of authority is necessary to establish the 
proposition that the construction of written instru¬ 
ments is a question of law for the court”. 

The case of Fox v. Johnson <& Wimsatt, Inc. (App. D. C. 
Feb. 9, 1942) 70 Wash. Law. Rep. 371, 127 F. (2d) 729 is 
also in point. There, plaintiff asserted a claim against the 
defendant for her pro rata share of certain proceeds from 
the sale of real estate. Defendant filed a Motion for Sum¬ 
mary Judgment which was granted. The crucial issue, as 
stated by the court, was the construction of a resolution of 
the directors of the defendant company adopted nearly 
seven years prior to the sale. On pages 736-7 of 127 F. 
(2d), the court stated as follows: 

“Plaintiff complains because her affidavits supporting 
her countermotion for summary judgment were 
stricken. • * • Had the affidavits been retained in the 
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files, the result should not have been different. They 
did not state facts sufficient to create a ‘genuine issue 
as to any material fact,’ within Rule 56 (c) upon the 
controlling issue in the case, namely, the time during 
wliich the contract, if there, was one, should be opera¬ 
tive. The pleadings set forth the facts essential for 
deciding whether the resolution contemplated a sale 
made in 1938. There was conflict concerning inter¬ 
pretation of the facts and the ultimate conclusion to 
be drawn from them respecting intention. But there 
was none as to the facts themselves. In other words, 
the evidentiary facts were not substantially in dispute. 
The stricken affidavits were not different from the 
pleadings in this respect. Apart from the interpreta¬ 
tive conclusions, they merely set forth the circum¬ 
stances surrounding adoption of the resolution and 
subsequent resolutions and corporate acts. Their ef¬ 
fect was merely to paraphrase the facts stated in the 
pleadings, adding detail and interpretative matter. 
Conflict concerning the ultimate and decisive conclu¬ 
sion to be drawn from undisputed facts does not pre¬ 
vent rendition of a summary judgment, when that con¬ 
clusion is one to be drawn by the court. The court 
had before it all the facts which formal trial would 
have produced. Going through the motions of trial 
would have been futile. Judgment therefore was 
given properly for the defendant”. 

See also Sedgwick v. National Sailings & Trust Company 
(App. D. C. July 13, 1942 ) 70 Wash. Law. Rep. 907, 130 
F. (2d) 440; and Clark v. Barlow, 74 App. D. C. 328, 122 
F. (2d) 337 (cert. den. 62 S. Ct. 1S8). 

It will be noted from the above cases, particluarly Fox 
v. Johnson <& Wimsett , Inc., supra, that conflicting inter¬ 
pretations of a written instrument do not raise factual is¬ 
sues for submission to a jury but simply present to the 
court a case for the proper construction of such instru¬ 
ments. 
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vn. 

i It is the right of every depositor to assign or waive all or 
any portion of his claim, there being no prohibition to 
i the contrary in the National Banking Act or elsewhere, 
i and, accordingly, since each depositor under the plan 
of settlement receives exactly that portion of the full 
! interest dividend which he voluntarily agreed to ac¬ 
cept, the plan of settlement does not call for an unequal 
distribution contrary to the ratable dividend provision 
of said Act. 

Appellants’ brief purports to inject into this case various 
matters and alleged issues which, it is claimed, support 
their contention that the approved plan of settlement 
adopted by the court is unfair and inequitable. At the 
outset, it should be noted that, as a practical matter, the 
plan is not subject to the charge that it is unfair and in¬ 
equitable, because each depositor receives exactly the 
amount which he has voluntarily agreed to accept under 
the plan. Even the appellants in this action are not asking 
that they obtain more than they agreed to accept. 

! Notwithstanding this fact, appellants assert that the plan 
calls for an unequal distribution in violation of the require¬ 
ments of the National Banking Act, Sections 191 and 194 
of 12 U. S. C. A. (Appellants’ brief, pp. 9,12,14-19.) The 
particular statute involved in 12 U. S. C. A., Section 194 
(Appellants’ brief, p. 9) is that provision of the National 
Banking Act which calls for a ratable dividend of the assets 
of an insolvent bank to be paid by the Comptroller of the 
Currency to the depositors and creditors of the bank. It is 
i obvious, under the terms of the plan of settlement, that the 
' full interest dividend, which is claimed by the receiver to 
be due and owing to the depositors, is a ratable dividend 
on the basis of 12.55 per cent due each and every depositor. 
It is admitted by all parties to the agreement and recited as 
i a fact therein that there are not sufficient funds to pay such 
a dividend to all depositors. (Appellees’ App. p. 22.) It 
is also a fact that, under the plan of settlement, a sufficient 
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number of depositors waived 9.55 per cent of their claims 
for interest so that the remaining assets of the bank, to¬ 
gether with other available funds, w’ere sufficient to pay 
12.55 per cent to all creditors who did not execute assign¬ 
ments and 3 per cent to those who did. (Appellees’ App. 

p. 11.) 

Surely, it cannot be denied that it is the right of any 
depositor or creditor, if he wishes, to assign or waive ail 
or any part of a claim which he has against an insolvent 
bank. The appellants say, however, that for one depositor 
of an insolvent bank to assign a portion of his claim so that 
he receives a smaller proportionate dividend than the other 
depositor is a violation of the ratable distribution provision 
of the National Banking Act. To make such an argument, 
the appellants must contend that the National Banking Act 
either expressly prohibits such a depositor from assigning 
or waiving a portion of his claim or that such a result is 
required by the intendment of the act. Obviously, the ap¬ 
pellants are unable to point to any express provision to 
that effect, and it seems equally obvious that such a pro¬ 
hibition, which on its face would be an interference with 
the right of individual depositors to enter into contracts 
regarding their property, cannot be read into the Act. 

Appellants presented the same argument before Mr. Jus¬ 
tice Luhring in the course of the hearing on the receiver’s 
petition for authority to approve the plan of settlement. 
The Justice had no difficulty in disposing of the argument, 
as is evidenced by the following excerpt from his memo¬ 
randum opinion of November 7, 1941 (Appellees’ App. p. 
32): 

“It was quite proper for any depositor or creditor, 
being fully advised, to waive his claim for interest in 
whole or in part, even though others similarly situated 
and who did not waive would be paid in full.” 

It follows that appellants’ contention, while interesting, is 
entirely irrelevant. 
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vm. 

There is no issue before the court as to the amount of in¬ 
terest due the depositors, the 12.55 per cent figure, com¬ 
puted at the legal rate, having been accepted by all 
parties for the purposes of the agreement; moreover, 
the law is settled that the depositors are entitled to 
interest at the legal rate from the date of the closing 
of the bank. 

A further argument asserted by appellants appears to 
be that under no circumstances would the depositors be 
entitled to receive as a final interest dividend a sum in 
excess of 3 per cent, or at most Z 1 /* per cent, of the prin¬ 
cipal amount of their claims. In part, the argument ap¬ 
pears to be based on the theory that no interest would be 
allowed during the conservatorship of the bank. They also 
appear to argue that the current rate for savings bank ac¬ 
counts of 2 per cent or less should be the measure of the 
depositors’ interest dividend instead of the legal rate at 
6 per cent per annum. It is somewhat difficult to follow 
these contentions but, in any event, it seems clear that they 
are not supported by law. In this connection, reference is 
made to the case of Richmond v. Irons , 121 U. S. 27, 30 
L. ed. 864, at page 876, where the Supreme Court stated 
as follows: 

“Three other questions raised upon the record remain 
to be disposed of. The first is whether interest upon 
the debts of the bank should be allowed as against the 
stockholders from the date of the suspension. As the 
liability of the shareholder is for the contracts, debts, 
and engagements of the bank, we see no reason to deny 
to the creditor, as against the shareholders, the same 
right to recover interest which, according to the nature 
of the contract of debt, would exist as against the bank 
itself; of course, not in excess of the maximum liability 
as fixed by the statute. In the case of book-accounts in 
favor of depositors, which was the nature of the claims 
in this case, interest would begin to accrue as against 
the bank from the date of the suspension. The act of 
going into liquidation dispenses with the necessity of 
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any demand on the part of the creditors; and it follows 
that interest should be computed upon the amounts then 
due as against the shareholders to the time of pay¬ 
ment ”. 

The argument of appellants obviously overlooks that 
part of Section 203, Title 12, U. S’. C. A., (Mar. 9, 1933, 
c. 1., sec. 203, 48 Stat. 2) which provides: 

“During the time that such conservator remains in 
possession of such bank, the rights of all parties with 
respect thereto shall, subject to the other provisions 
of this sub-chapter, be the same as if a receiver had 
been appointed therefor”. 

As was said by Judge Groner in Davis Trust Co. v. Har¬ 
dee, 66 App. D. C., 168, 85 Fed. (2d) 571, 573: 

“The conservator was to function during the test or 
probationary period, but during such period the status 
of the Bank was to be the same as if a Receiver had 
been appointed.. . .” 

In Smith, et al. v. Witkerow, 102 F. (2d) 638, 641-642, 
the U. S. Circuit Court of Appeals for the Third Circuit 
approved and adopted the conclusions of Mr. Justice Groner 
in this connection. Again in the case of Willing v. Eveloff, 
et al., 94 F. (2d) 344, 346, the Circuit Court of Appeals 
for the Third Circuit, in determining that the rights of 
depositors are fixed when the bank suspends its ordinary 
banking business, said: 

“The test is, has an act of insolvency been committed? 
Failure to pay depositors and creditors in the ordi¬ 
nary and regular course of business is an act of in¬ 
solvency. ’ ’ 

The entire question was exhaustively examined by Dis¬ 
trict Judge Knight in Downey v. City of Yonkers, 23 Fed. 
Supp. 1018, 1022. The decision in that case was affirmed by 
the Circuit Court of Appeals, 106 F. (2d) 69, and certiorari 
was granted, City of Yo-yikers v. Doivney, 308 U. S. 547. 
Thereafter, the decision was affirmed, 60 S. Ct. 796, 309 
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U. S. 590, and a rehearing denied, 60 S’. Ct. 1071, 310 U. S. 
656. 

In the recent case of Stein v. Delano , 121 F. (2d) 975, 
(cert. den. 62 S. Ct. 106, reh. den. 62 S. Ct. 178) the Circuit 
Court of Appeals for the Third Circuit considered the ques¬ 
tion of the rate of interest to which the depositors would be 
entitled and concluded that under New Jersey law, it would 
be the legal rate of 6 per cent. (120 F. (2d) p. 980.) The 
court further stated in regard to the right of the deposi¬ 
tors to receive interest, page 979: 

“The question then arises whether the creditors are en¬ 
titled to interest as against the stockholders. It is 
clear that the contracts, debts, and engagements of the 
bank have not been fulfilled so long as interest is un¬ 
paid. It may be a hardship on the stockholders to hold 
them for interest accruing during the delay of admin¬ 
istration. It certainly is a hardship on the creditors 
to lose this interest. The question, however, is not one 
of hardship, but of legal right. Within the statutory 
limits the stockholder is bound for the whole debt and 
not for a part of it * # * 

“ ‘A depositor -whose claims are due on demand is en¬ 
titled to interest on his deposits from the time when 
the bank becomes insolvent, closes its doors, and sus¬ 
pends pavment # * *’ 3 Zollman Banks and Banking, 
Perm. Ed., Sec. 1781.” 

Any remaining doubt as to whether the depositors of 
the United States Savings Bank are entitled to interest on 
their claims has already been resolved by this court in the 
case of United States Savings Bank v. Morgenthau, 66 App. 
D. C. 234, 85 F. (2d) 811, cert. den. 299 U. S. 605, reh. den. 
301 U. S. 666. 
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IX. 

All proceedings on the merits in Equity No. 65,140 having 
been held in abeyance tinder the plan of settlement and 
the validity of said plan being the sole issue presented 
to the court below, appellant Cooper’s discussion of his 
defenses to said suit, which, incidentally, have already 
been decided adversely to him, presents no issues 
properly before the court for consideration on this 
appeal 

Appellant Cooper, in his brief (pp. 10 through 20) re¬ 
fers to the issues in Equity No. 65,140, the suit filed by 
the receiver against the stockholders of the bank to enforce 
the assessment levied against them, and presents various 
defenses to the merits of this suit. It will be recalled, in 
this connection, that, when the receiver’s Petition for Au¬ 
thority to Approve the Plan of Settlement and Dismiss 
Litigation was presented to the Court in Equity No. 65,140, 
all further proceedings on the merits in that suit were held 
in abeyance, it being expressly provided in the plan of set¬ 
tlement that consummation of the plan would result in final 
termination of the suit and all other litigation involving the 
receivership. It follows that, since all proceedings in Equity 
No. 65,140 subsequent to the filing of the receiver’s peti¬ 
tion, were concerned solely wuth the plan of settlement and 
its approval, and since Civil Action No. 13,587 which was 
consolidated with Equity 65,140 involved only the plan of 
settlement and its consummation, the questions referred to 
and argued by appellant Cooper were not before Judge 
McGuire at the final hearing of these two cases and are not 
properly a part of this appeal in any sense. 

How’ever, the points in question are discussed by Cooper 
in his brief and accordingly it seems advisable to note, first 
of all, that, in the early proceedings in Equity No. 65,140, 
all of these alleged defenses w-ere raised by Cooper and the 
other stockholders in their motions to dismiss that suit 
(Appellees’ App. pp. 4-5). Said motions were heard be¬ 
fore Judge Bailey and denied (Appellees’ App. p. 5). 
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1 Next, it is the contention of appellees Delano and Parsons 
(not concurred in, however, by appellees Goldsmith, Dore 
and Wells) that Judge Bailey’s ruling on said motions is 
1 fully sustained by the law, as is evidenced by the following 
i pertinent cases which were submitted in opposition to said 
motions: 

U. S. Savings Bank v. Morgenthau, 66 App. D. C. 
234, 85 F. (2d) 811 (cert. den. 57 S. Ct. 232, 299 
U. S. 605, 81 L. ed. 446; reh. den. 57 S. Ct. 793, 301 
U. S. 666, 811 L. ed 1365). 

j Bergling v. Wardell, 73 App. D. C. 61, 115 F. (2d) 

948. 

Washington Loan & Trust Company v. Allman, 63 
App. D. C. 116, 70 F. (2d) 282. 

Harper v. Moran, 64 App. D. C. 216, 76 F. (2d) 980. 
Dunn v. O y Connor, 67 App. D. C. 76, 89 F. (2d) 820. 
Lucking v. Delano, 74 App. D. C. 134,122 F. (2d) 21. 
Adams v. Nagle, 303 U. S. 532, 82 L. ed. 999. 

Tabler v. Higginbotham, 110 W. Va. 9,156 S. E., 751. 
Lawhead v. Davis, 112 W. Va. 13,163, S. E. 629. 
Lawhead v. Garlow, 114 W. Va. 175, 171 S. E. 250. 
Rinehart v. Wilfong (W. Va. 1939), 1 S. E. (2d) 174. 

X. 

i Since the appellant-depositors ask for no more than they 
agreed to accept under their assignments, but seek only 
to deprive non-assenting depositors of part of their 
full interest dividend to be turned over to the stock- 
' holders, they request no relief for themselves and 
therefore have no standing to attack the plan of settle¬ 
ment. 

It has already been observed that appellants Fraser, et 
al., do not actually repudiate and withdraw their assign¬ 
ments. Instead, they contend that their assignments should 
i be retained by the receiver and given effect as part of a 
plan to pay 3 per cent only to all depositors regardless of 
whether or not all depositors agreed to accept less than their 
full interest dividend of 12.55 per cent (Appellants’ brief, 

' pp. 13, 26). Furthermore, it appears that appellants are 
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willing to agree that the depositors may not be entitled to 
any interest. In either event, it is obvious that appellants 
do not ask any relief for themselves. What they do ask is 
that those depositors who refused to execute voluntary 
assignments of that portion of their interest claims in ex¬ 
cess of 3 per cent be deprived of and compelled to forego 
that portion of their claims for the sole purpose of turning 
over to the shareholders, including appellant Cooper, an 
amount equivalent to that taken from the non-assenting 
depositors. 

So far as appellant Cooper is concerned, it can readily 
be seen why he is not only willing but anxious to have the 
court sustain appellants’ contention. Thus, it is pointed 
out by appellees, Goldsmith, et al., in their complaint in 
Civil Action No. 13,587 (and it is not denied by appellants), 
that Cooper, as the majority stockholder in the bank, would 
personally benefit to the extent of more than $48,000.00 if 
all depositors were required to accept 3 per cent (Appellees’ 
App. p. 44). It is true that appellant Cooper, when agree¬ 
ing to the plan of settlement, reserved the right to take 
such action as might be necessary to bind all the depositors. 
Ho-wever, the court below in his Conclusions of Law (Ap¬ 
pellants’ App. p. 32) held that the court had no jurisdiction 
to decree that creditors who failed or refused to execute 
assignments of interest should be required to accept 3 per 
cent interest in full satisfaction of their interest claims. 
It is also a matter of record that Judge Goldsborough de¬ 
nied a similar attempt by the appellants to bind all deposi¬ 
tors (Appellees’ App. p. 8). It follows that appellant 
Cooper, having agreed to the plan of settlement as a mem¬ 
ber of the stockholders committee, is fully bound by its 
terms and cannot now be heard to repudiate it. 

The position taken by the appellant-depositors is not so 
easily justified. While they claim to act on behalf of, and 
for the benefit of, all depositors (who, under the law are 
fully and properly represented by the receiver, Case v. Ter¬ 
rell, 11 Wall. 199, 20 L. ed. 134), nevertheless, it appears 
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that they not only ask no relief for themselves but seek 
to prejudice the asserted rights of non-assenting deposi¬ 
tors. Under the Circumstances, appellees believe that the 
court should very carefully scrutinize the position of the 
appellant-depositors. 


CONCLUSION. 

From the foregoing it appears that the judgment ap¬ 
pealed from was correct and should be affirmed. 

Respectfully submitted, 

Herbert M. Bingham, 

H. Donald Kistler, 

921 Tower Building, 

Attorneys for Appellee, 

R. C . Parsons, Receiver. 

John F. Anderson, 

Treasury Department, 

Attorney for Appellee, Preston 
Delano, Comptroller of the Currency. 

We concur in and adopt the foregoing brief. 

Norman Fischer, 

Edmonds Building, 

Walter M. Bastian, 

National Press Building, 

Attorneys for Appellees Goldsmith, 
Wells and Dore. 
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1 In the District Court of the United States 

for the District of Columbia 

Civil Action 13,587 

Charles A. Goldsmith, et al., Plaintiffs 

v. 

Preston Delano, et al. Defendants 
Consolidated with 
Equity No. 65,140 
R. C. Parsons, Receiver, Plaintiff 
v. 

Catherine C. Barry, et al, Defendants 
Stipulation Regarding Transcript of Record 
Filed Sept 2 -1942 

I 

Statement of Proceedings in Equity 65J.40 From Filing of 
Original Bill of Complaint Up to But Not Including Re¬ 
ceiver's Petition for Authority to Approve Settlement 
and Dismiss Litigation 

Pursuant to the provisions of Rule 75 of the Federal 
Rules of Civil Procedure, it is hereby stipulated by and be¬ 
tween Wade H. Cooper, acting per se, and R. C. Parsons, 
Receiver of the United States Savings Bank, and Preston 
Delano, Comptroller of the Currency of the United States, 
acting through their respective counsel, that the following 
statement of proceedings covers, in substance, the principal 
proceedings in Equity No. 65,140 from the filing of the orig¬ 
inal bill of complaint up to but not including the Receiver’s 
Petition for Authority to Approve Settlement and Dismiss 
Litigation, filed September 15,1941. (In entering into this 
stipulation, Wade H. Cooper asserts that, under his 

2 Notice of Appeal filed in this cause July 9, 1942, he 
did not appeal from that portion of the Court’s final 

order of June 10,1942, which dismisses, as to the defendant 
stockholders, the consolidated case of Harry J. Hall, (now 
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R. C. Parsons) Receiver v. Catherine C. Barry, et al, Equity 
No. 65,140, and he hereby reserves all his rights in connec¬ 
tion with the asserted limitation on said appeal.) 

1. The case of Frederick J. Young, Receiver, vs. Cather¬ 
ine C. Barry, executrix, etc., et al, Equity No. 65,140, was 
instituted on August 10,1937, when Frederick J. Young, the 
then Receiver of said bank, filed his Bill of Complaint to 
enforce Stockholders Assessment Inability against the de¬ 
fendant stockholders of said bank. 

2. On or about September 21, 1937, certain of the defen¬ 
dant stockholders, represented by William E. Richardson, 
Norman Fischer, and others, filed a motion to dismiss the 
bill of complaint and as grounds for said motion asserted, 
among other things, that the bill did not disclose any juris¬ 
diction in equity to hear or determine the claims involved. 

3. Thereafter, on November 19, 1937, defendant Wade H. 
Cooper filed his motion to dismiss the bill of complaint 
wherein various grounds were asserted, including the claim 
that since the action w*as to enforce a 100 per cent assess¬ 
ment, the remedy, if any, was an action at law. 

4. Thereafter said motions were argued before Mr. Jus¬ 
tice Gordon, who, after taking the matter under advise¬ 
ment, entered an order on July 8, 193S, transferring the 
cause to the law court on the ground that said suit in equity 
should have been brought at law. None of the other points 
raised by the motions to dismiss were determined by the 
court at that time. 

5. On July 26, 1938, plaintiff receiver petitioned the 
United States Court of Appeals for the allowance of a spe¬ 
cial appeal, Original No. 2944 in said court. There- 

3 after, on October 12,193S, the Court of Appeals made 
the following entry in said case No. 2944: 

“Petition for Special Appeal, denied. Memo. Under new 
rules (Rules 2, 20(a), 3S) the proceedings must be under 
these rules and the order will doubtless be modified to con¬ 
form.’ ’ 

Thereupon, on November 2, 1938, Mr. Justice Gordon 
ordered that the cause proceed in accordance with the new 
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Federal Rules of Civil Procedure and granted the plaintiff 
20 days to file a complaint joining as defendants all of the 
defendants in said case in accordance with Rule 20(a), of 
said Federal Rules. 

6. Thereafter on November 26,1938, the defendant stock¬ 
holders petitioned the United States Court of Appeals for 
the allowance of a special appeal from Judge Gordon’s 
order of November 2, 1938. On December 17, 1938, the 
Court of Appeals denied the Petition without prejudice 
to raise the questions on a general appeal. 

7. Thereafter on January 23, 1939, plaintiff receiver filed 
his amended complaint against the defendant stockholders 
to enforce the assessment liability. 

(See Amended Complaint, Transcript, p. 15.) 

8. On April 13, 1939, defendant Wade H. Cooper filed 
a Motion to Dismiss the Amended Complaint and, as 
grounds for said motion, asserted that the cause of action 

i was barred by the three year statute of limitations in the 
District of Columbia; that plaintiff was guilty of laches 
in asserting his claim; that, under the West Virginia law, 
the assessment liability of the stockholders was a liability 
i that ran directly and personally to the creditors of the bank 
and did not constitute an asset which could be enforced by 
the plaintiff receiver; that no right to enforce the liability 
i was vested in the receiver, and that any enactment of the 
West Virginia legislature (particularly the West 
i 4 Virginia Banking Law of February 28, 1929) which 
purported to authorize the receiver of a West Vir- 
i ginia banking institution to maintain an assessment action 
i against the stockholders of such a bank was invalid and 
i unconstitutional under the West Virginia and Federal con¬ 
stitutions ; that the Comptroller of the Currency had no au- 
i thority under the District of Columbia code nor under the 
National Banking Law, to levy an assessment against the 
stockholders of a West Virginia Bank; that no interest 
i was due to the depositors and creditors under the West 
Virginia law; and for other reasons stated in said motion 
to dismiss. 



5 


9. On May 6, 1939, Catherine C. Barry, Executrix, and 
certain other defendant stockholders also filed their motion 
to dismiss the Amended Complaint and as grounds for said 
motion stated that said amended complaint was invalid 
because it attempted to increase the liabilities of the defen¬ 
dant stockholders by enlarging the period of stock owner¬ 
ship during which the unpaid liabilities of the bank were 
alleged to have accrued; that said complaint was insuffi¬ 
cient because it sought to enforce liability only against those 
stockholders who were such on March 6, 1933, when the 
bank closed, and did not include prior holders of the same 
shares of stock, who, it was claimed, should be charged 
with their proportionate share of the alleged total assess¬ 
ment liability; that enforcement of the cause of action was 
barred by the statute of limitations and by laches; that, 
under the West Virginia Constitution and laws, interest 
accrued after the closing of a bank is not recoverable and 
can not be made the basis of an assessment liability claim 
against the stockholders of such a bank; that the assess¬ 
ment by the Comptroller of the Currency of the United 
States was not warranted by the laws of the State of West 
Virginia and the proposed assessment levied by the Comp¬ 
troller was invalid because it named only the stock- 

5 holders of record at the time the bank closed and did 
not extend to the prior owners of the shares of stock 
held by the defendant stockholders; that the conduct of the 
bank’s business in the District of Columbia after February 
28, 1929, was ultra vires because under a West Virginia 
statute banks were prohibited from transacting any bank 
business except within the State of West Virginia; and for 
the other reasons stated in said motion to dismiss. 

10. Said motions were argued before Mr. Justice Bailey 
on June 21,1939, and on June 30,1939, orders were entered 
overruling both motions with leave to the defendants to 
answer or otherwise plead to the amended complaint. 

11. Thereafter on July 20, 1939, defendant Wade H. 
Cooper petitioned the United States Court of Appeals 
(Original No. 3137 in said court) for the allowance of a 
special appeal from Judge Bailey’s order of July 30, 1939. 
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On October 14, 1939, said petition was denied by the Court 
of Appeals. 

12. On October 6, 1939, Messrs. Richardson, Fischer, et 
al., representing Catherine C. Barry, Executrix, and cer¬ 
tain other defendant stockholders, filed the Answer of Cer¬ 
tain Defendants to the Amended Bill of Complaint. In 
general, said answer set up, by 'way of defense, the same 

points relied upon by defendants in their motion to dismiss, 

• ••••••••• 

7 13. On November 9, 1939, defendant Wade H. 
Cooper filed his Separate Answer to the Amended 

Bill of Complaint. 

(See Separate Answer of Defendant Cooper, Transcript, 

p. J. 7 ..) 

14. On November 9, 1939, upon the filing of Cooper’s 
separate answer, the case was calendared for trial. 

15. Thereafter, on November 28, 1939, the plaintiff re¬ 
ceiver filed his Motion to Strike Portions of Separate An¬ 
swer of Defendant Wade H. Cooper. As grounds for said 
motion, plaintiff pointed out that the portions designated 
were respectively argumentative, immaterial, impertinent, 
scandalous, and entirely lacking in simple concise and di¬ 
rect averments in answer to the amended complaint. 

16. On January 17,1940, the court entered an Order over¬ 
ruling plaintiff’s motion to strike, except as regards two 
small and immaterial portions of defendant Cooper’s sep¬ 
arate answer. 

17. Eleven months later, on December 17,1940, defendant 
Cooper filed his motion for an order permitting him to 
amend his answer by adding to said answer a counter-claim, 
the general effect of which was to have the entire separate 

answer of said Cooper treated as a counter-claim for 

8 the return to the stockholders of all of the remaining 
assets and funds of the United States Savings Bank, 

then in the possession of the receiver. The prayer of said 
proposed counter-claim requested a decree denying the 
right of the depositors of the bank to receive any interest 
whatsoever on their claims, and requested an injunction 
against the further disposition by the receiver of any of 
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the remaining assets of the bank, and demanded all said 
property and assets be turned over to the defendant Cooper 
and the other stockholders. 

18. Thereupon, the case having been reached for pre¬ 
trial hearing on January 10,1941, Cooper’s motion for per¬ 
mission to amend and to file a counter-claim was brought 
to the attention of Mr. Justice Luhring sitting as the pre¬ 
trial judge. The court denied said motion of defendant 
Cooper and refused to permit the amendment of the answer 
or the filing of the counter-claim. 

19. Thereafter, representations were made to the pre¬ 
trial judge by counsel representing all parties in the case 
that a plan of settlement had been submitted to the Comp¬ 
troller of the Currency and the receiver by a stockholders’ 
committee acting on behalf of the defendant stockholders, 
whereupon the pre-trial judge continued the hearing from 
time to time pending the consummation of said plan of set¬ 
tlement. Briefly, said plan, which is set out in detail in the 
receiver’s Petition for Authority to Approve Settlement 
and Dismiss Litigation filed herein September 15, 1941, 
contemplated that the shareholders’ committee would se¬ 
cure, by voluntary waiver, sufficient assignments of inter¬ 
est claims upon receiver certificates to enable (a) the pay¬ 
ment of the full 12.55 per cent interest on the receiver cer¬ 
tificates, to all creditors who would not waive their right 
to interest; (b) the payment of 3 per cent on receiver cer¬ 
tificates to all creditors who voluntarily waived the differ¬ 
ence between 12.55 per cent and the 3 per cent inter- 

9 est contemplated under the waiver plan; (c) the 
relieving of shareholders of all stock assessment lia¬ 
bility, and the dismissal of the pending litigation; and (d) 
termination of the receivership as provided by Section 197, 
Title 12, U. S. C. A.; and also contemplated the prohibi¬ 
tion of any further litigation by the stockholders against 
the Receiver or the Comptroller involving the receivership 
of said bank. In agreeing to said plan, defendant Cooper, 
as one of the stockholders’ committee, reserved the right 
to take steps to bind all the depositors. The plan of set¬ 
tlement was approved by the Comptroller of the Currency, 
and, by reason of a showing of successful progress on the 
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part of the shareholders’ committee, the time for the con¬ 
summation of said settlement was extended to and includ¬ 
ing August 15, 1941. 

20. In the meantime, on July 17, 1941, George B. Fraser 
and certain other depositors of the bank represented by 
George B. Fraser and Robert H. McNeill filed a Motion for 
Allowance of Intervention to which was attached a pro¬ 
posed intervening petition. The petition named certain 
other depositors as respondents and purported to make the 
action a class action whereby all depositors would be bound 
as parties, whether personally served or not. The peti¬ 
tioners appeared to be creditors who had voluntarily as¬ 
sented to the plan of settlement and had waived their in¬ 
terest claims down to the 3 per cent contemplated to be 
paid to them under the plan. Some of the respondents ap¬ 
peared to be creditors who had not assented to the plan and 
had refused to assign any portion of their interest dividend 
to the stockholders’ committee. The purpose of the peti¬ 
tion was to require all depositors, regardless of whether 
or not they had executed assignments and assented to the 
plan, to accept a final interest dividend of only 3 per cent 
and to turn any remaining assets of the bank over 
10 to the stockholders. 

21. On July 31, 1941, Mr. Justice Goldsborough 
entered an Order Overruling the Petitioner’s Motion for 
Allowance of Intervention, holding that it appeared to the 
satisfaction of the Court that the petitioners had failed 
to show the existence of a class action and had requested 
relief beyond the authority of the Court. 

• ••••••••• 

12 Without waiving, but expressly reserving all rights 
to move to eliminate all unnecessary matter for any 
good and sufficient reason; and adding thereto any proper 
matter omitted, all parties agree that the foregoing covers 
the principal proceedings in the above styled causes, as 
submitted by the Comptroller and the Receiver. The ap¬ 
pellants, Wade H. Cooper, and George B. Fraser, David 
B. Karrick, and Fidelity Storage Company, especially re- 
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serve the right to move to eliminate the entire record in 
the case of Young, (now Parsons) Receiver vs. Barry, Ex¬ 
ecutrix, et al, Equity No. 65,140 for the reason as claimed 
by them that there was no appeal by anyone from that part 
of the final order, and for such other reasons as may appear 
proper. 

KREMER AND BINGHAM 
Bv H. DONALD KISTLER 

w 

Attorneys for R. C. Parsons, 
Receiver 

WADE H. COOPER, pro se 

JOHN F. ANDERSON 
Attorney for Preston Delano, 
Comptroller of the Currency 
NORMAN FISCHER 
Attorney for Charles A. 

Goldsmith, et al. 

GEORGE B. FRASER 
ROBERT H. McNEILL 
Attorneys for George B. Fraser, 

David B. Karrick, and Fidelity 
Storage Company 

Approved McGuire 9/2/42. 

58 Petition for Authority to Approve Settlement 

and Dismiss Litigation 

Endorsed: Filed Sep 15 1941. Charles E. Stewart, Clerk. 

Frederick J. Young, Receiver of the United States Sav¬ 
ings Bank, plaintiff and petitioner herein, respectfully rep¬ 
resents to this Honorable Court as'follows: 

1 . Petitioner, as Receiver of the United States Savings 
Bank, filed the original Bill of Complaint herein August 
10, 1937, against the defendant shareholders of said bank 
to enforce collection of the 100% stockholders’ assessment 
levied by the Comptroller of the Currency against them as 
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such shareholders. Thereafter, on January 23, 1939, peti- 
i tioner filed his Amended Complaint asserting the same 
i liability set forth in the original bill. Motions to dismiss 
said amended bill were overruled, and answers were filed 
and a motion to strike parts of the separate answer of the 
defendant, Wade H. Cooper, was overruled in part and 
i sustained in part. The cause came before Mr. Justice 
Luhring for pre-trial and is now pending on pre-trial. 

2. From the beginning of this suit, the litigation has been 
vigorously contested. The pleadings disclose that the cred¬ 
itors of the bank have all been paid 100% of their 

! 59 proved claims, and it is the contention of the Re¬ 
ceiver that the creditors are entitled to interest on 
i said proved claims at the legal rate, computed on all un¬ 
paid balances of such claims from the date the bank sus¬ 
pended. On the other hand, the shareholders have con¬ 
tended that the creditors are not entitled to receive interest 
and that all funds and assets now in the hands of the Re- 
i ceiver belong to them. The amount of interest which has 
accrued upon the previously unpaid balances of said claims 
i equals 12.55% of the principal amount of each claim. 

3. While said cause was before Mr. Justice Luhring on 
i pre-trial, the defendants herein, represented by a share¬ 
holders ’ committee, submitted, by letters dated January 
31 and February 21, 1941 (copies of which are attached 
hereto, marked respectively Exhibits A, B and 0), a plan 
looking to the settlement of the entire controversy. The 

i proposal was accepted by the Receiver by letter dated 
February 17,1941 (copy of which is attached hereto, marked 
Exhibit D), and the settlement was approved by the Comp¬ 
troller of the Currency, as disclosed by his letters to the 
Receiver dated February 11 and March 7, 1941 (copies of 
which are attached hereto, marked Exhibits E and F). 

4. As submitted and approved, said plan contemplated 
that the depositors and creditors of the bank would be 
solicited by the shareholders for the voluntary assignment 
to the shareholders’ committee of all interest accrued on 
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their respective claims in excess of 3%; that said assign¬ 
ments would become effective upon delivery thereof to the 
receiver in an amount sufficient, together with other avail¬ 
able funds, to make the plan effective; that said delivery 
of the assignments to the receiver would thereby consti¬ 
tute a waiver by the shareholders’ committee to the re¬ 
ceiver of the assigned portions of those particular 
60 interest claims; that the receiver would then be en¬ 
abled, by reason of his accepting and giving effect 
to said waivers, to pay, immediately, to those depositors 
and creditors who executed assignments, the full unas¬ 
signed portion of their interest dividend, namely, 3% of 
the face amount of their proven claims, and, to those who 
did not execute assignments, their full interest dividend of 
12.55%; that all litigation involving the receivership, in¬ 
cluding this suit, would thereupon be disposed of, and the 
receivership would then be terminated pursuant to the pro¬ 
visions of Section 197, Title 12, United States Code Anno¬ 
tated. 

5. In submitting said plan to the depositors and credi¬ 
tors of the bank, the shareholders’ committee sent a letter 
and a prepared assignment to each of them, and, at the 
same time, for the purpose of apprizing them of the princi¬ 
pal considerations involved, a letter was also prepared by 
the receiver and sent to said depositors and creditors. 
Copies of the receiver’s letter, the committee’s letter, and 
the assignment are appended hereto as Exhibits G, H and 
I, respectively. 

6 . Pursuant to the plan, the shareholders’ committee ob¬ 
tained, from the depositors and creditors, assignments in 
an amount sufficient, together with the funds in the re¬ 
ceiver’s hands plus the proceeds of a loan to be made from 
the Reconstruction Finance Corporation, to make the plan 
fully effective. Thereupon, the shareholders’ committee, 
by letter dated August 25, 1941 (copy of which is attached 
hereto, marked Exhibit J), confirmed the effectiveness of 
the plan and agreed upon a final date of consummation. 
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Pursuant thereto, the Receiver secured the agreed loan 
from the Reconstruction Finance Corporation, 

61 and the dividend checks for final distribution have 
been prepared and now are available for distribution 

to the depositors. 

7. From the time said bank was first closed and placed 
in liquidation, certain depositors and creditors have died, 
but dividends upon their accounts to the extent of 100% 
of the amount of the principal thereof have been paid to 
said depositors or to their duly appointed executors or ad¬ 
ministrators as the case may be. In all instances where 
such estates have agreed to the aforesaid plan, each of the 
executors or administrators representing the respective 
estates has determined, in his judgment and discretion, that 
the settlement herein submitted is in the best interests of 
the respective estates thereby represented, and has, ac¬ 
cordingly, executed an assignment similar to and identical 
in substance with those executed by the other depositors 
and creditors participating in this plan. A list of said 
estates* shoving in each instance the probate number, the 
depositor’s name, the name of the executor or administra¬ 
tor executing the assignment on behalf of the estate, the 
face amount of the claim, and the receiver’s claim number, 
is appended hereto as Exhibit K, and made a part hereof 
by this reference. 

8 . It is further provided in said plan that the defendant 
shareholders, individually and as shareholders of the 
United States Savings Bank, agree and covenant, that they 
will not bring, nor will they cause to be brought, any further 
suits at law or in equity against the Secretary of the Treas¬ 
ury of the United States, or the Comptroller of the cur¬ 
rency of the United States, or any of their employees* or 
agents, including the Receiver of the United States Savings 
Bank, by reason of any matter, question or thing relating 

to said United States Savings Bank, or by reason of 

62 any matter, affair, or thing that has occurred in the 
liquidation of said bank during its conservatorship 
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or receivership; and they further agree that no such suit 
will be brought by them through a shareholders’ agent or 
by any of them as such shareholders’ agent. 

9. The consummation of the plan will allow the immedi¬ 
ate payment of the interest required under the plan and will 
dispose of all litigation respecting said bank and its receiv¬ 
ership, and will secure an early termination of the receiver¬ 
ship. 

The premises considered, petitioner prays: 

1. That the plan of settlement described in the petition be 
approved unless cause to the contrary be shown to the Court 
by any interested person on or before the 25th day of Sep¬ 
tember, 1941, at ten o’clock a. m., or such further date as the 
Court may set. 

2. That upon the final approval of the plan of settlement 
described in the petition this cause be dismissed with prej¬ 
udice as to all parties. 

FREDERICK J. YOUNG' 
Receiver, United States Sav¬ 
ings Bank, Petitioner. 

• ••••••••• 

72 February 17,1941 

Exhibit “D” 

The Shareholders’ Committee of the 
United States Savings Bank 
c/o Mr. William E. Richardson 
Woodward Building 
Washington, D. C. 

Gentlemen: 

Receipt is acknowledged of your letter of January 31, 
1941 addressed to the Comptroller of the Currency and the 
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undersigned as Receiver of the United States Savings Bank 
embodying a proposal for the termination of the receiver¬ 
ship. A copy of this letter was transmitted to the Comp¬ 
troller of the Currency with my recommendation that the 
plan be approved. 

I am in receipt of a letter from the Comptroller of the 
Currency dated February 11, 1941 in which he authorizes 
'me to notify your committee that a plan which will conform 
to the following has his approval: 

1. A regular form of statement of condition correspond¬ 
ing to the one prepared by me at the end of each quarter, 
compiled as to the date your committee agrees to proceed 
with the plan, will be posted in my office, and a copy thereof 
transmitted to each creditor with a letter over my signature 
as receiver, a specimen of which is attached hereto. Both 
of these instruments are to be sent to the last known address 
of each creditor prior to your solicitation of the assignment 
of his claim. 

2. T will furnish your committee with a list of the names 
and addresses only of all creditors who have proved their 
claims, approximately marked to identify those claims up to 
.>200, from $200 to $500* from $500 to $1,000, and in excess 
of $1,000. 

3. Your committee will be granted a period of sixty days 
'from the date of the acceptance of the plan or the delivery 
1 of the list of creditors, to your committee as provided for 
in paragraph numbered 2 hereof, whichever is the later, in 
'which to obtain assignments on a form captioned “Assign¬ 
ment of Claim,” copy of which is enclosed herewith, of the 
interest in excess of 3%, or in any larger amount that may 
be agreed on between your committee and the creditor. The 
time allowed for the completion of the plan may be extended 

for a reasonable period on request of a majority in 
73 number of the members of vour committee, mv rec- 
ommendation, and a showing of progress satisfactory 
to the Comptroller. 
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4. At the expiration of the sixty (60) day period or any 
extension thereof, if sufficient assignments of interest claims 
have been received by your committee to make the plan 
effective, your committee will deliver such assignments to 
me as receiver and this act will constitute a waiver of the 
interest covered thereby. In the event the assigned interest 
claims are not sufficient to make this plan effective, your 
committee may, if it so desires, negotiate with me as re¬ 
ceiver and the Comptroller of the Currency looking to the 
formulation of a plan acceptable to each for the procure¬ 
ment of such funds as are required to make the plan effec¬ 
tive. Any additional funds thus provided must be in such 
amount when considering the cash of the receivership, as 
will enable me to pay any principal balance due on the 
proved claims, all unwaived interest on proved claims, and 
the administrative expenses of the receivership. 

5. At the expiration of the sixty (60) day period, or any 
extension thereof, if the plan is to be effective, I will fur¬ 
nish your committee with a receipt for the assigned claims. 
If any funds are raised bv vour committee and delivered to 
me pursuant to the provisions of paragraph numbered 4 
hereof, I will also furnish an appropriate receipt for such 
funds. Should your committee decide to abandon its ef¬ 
forts to complete the plan during the sixty (60) day period, 
or any extension thereof, formal notice to that effect is to 
be given by your committee to me as receiver and to the 
Comptroller of the Currency. 

6. I will complete the payment of any principal due on 
proved claims. 

7. When the assigned portions of creditors’ claims, to¬ 
gether with the cash of the receivership, including any 
funds delivered to me by your committee, are sufficient, I 
will pay a full interest dividend on all proved claims com¬ 
puted at the legal rate for the District of Columbia after 
giving effect to the waiver of interest on the assigned claims. 

S. On receipt of authority from the Comptroller of the 
Currency to pay a full interest dividend when giving effect 
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to the waiver of the assigned interest, I will cause to be 
dismissed the suit pending against the shareholders to en¬ 
force the 100% assessment on their stock holdings. 

9. Simultaneously with the dismissal of the suit against 
the shareholders, they are to furnish me with an agreement 
in form and substance satisfactory to my attorney which 
will provide that no further suits against the receiver, the 
receivership, or the Comptroller of the Currency will be 

brought by the shareholders and that they will dis- 
74 miss any suits then pending which in any way involve 
the receivership, its receiver, or the Comptroller of 
the Currency arising out of the affairs of this receivership. 

10. On payment of the final dividend in the manner set 
forth, a shareholders’ meeting will be called in accordance 
with the provisions of Title 12, U. S. C. A., Section 197, for 
the purpose of enabling them to elect an agent of share¬ 
holders. 

11. If a shareholders’ agent is elected, the residue of the 
receivership assets and cash will be delivered to the share¬ 
holders’ agent and the receivership will be terminated. 

In approving the foregoing plan, the Comptroller has 
taken cognizance of the following reservations made by 
Colonel Wade H. Cooper: 

“a. That the 12.55% is for the purpose of this agreement 
only. 

b. That the depositors and shareholders reserve the right 
to take such action as may be deemed necessary to bind all 
the depositors.” 

The approval of the plan above outlined is not to be con¬ 
strued as an acknowledgement or concession of either of the 
points raised by Colonel Cooper and in the event the plan 
is not consummated, the Comptroller and this receiver are 
to be free to take any position they desire on the issues 
raised in the above-mentioned reservations. 

The plan approved by the Comptroller of the Currency 
and set forth hereinabove, varies slightly from the proposal 
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submitted by your Committee; however, none of the changes 
alter the fundamental principles involved in your proposal. 

It is requested that I be furnished with a letter over the 
signature of each member of the Shareholders’ Committee 
in ■which they formally accept the plan as set forth above. 
Please furnish an executed copy of such letter in order that 
same may be transmitted to the office of the Comptroller of 
the Currency. 

The preparation of the list showing the names and ad¬ 
dresses of creditors vrho have proved their claims as pro¬ 
vided for in paragraph numbered 2 of the plan, is now in 
progress and such lists will be ready for delivery to you 
on acceptance of the plan. I trust that you will find the 
plan as approved to be satisfactory and that you will notify 
me promptly of your acceptance thereof. 

Very truly yours, 

FREDERICK J. YOUNG, 

Receiver . 

• *•••••••• 

68 Exhibit “C” 

Norman Fischer 
Attorney at Law 
Edmonds Building 
917 Fifteenth Street, Northwest 
Washington, D. C. 

Metropolitan 2311 

Associate 
B. B. Granberry 

February 21,1941 

Frederick J. Young, Receiver 
United States Savings Bank 
Fourteenth and You Sts., N. W. 

Washington, D. C. 

Dear Sir: 

Receipt is acknowledged of your letter addressed to The 
Shareholders’ Committee of the United States Savings 
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Bank and dated February 17,1941, together with its enclo¬ 
sures, as follows: 

1. Form of assignment. 

2. Form of letter to be sent by you, as Receiver, to all of 
i the depositors of the United States Savings Bank. 

We have given careful consideration to the plan set forth 
in your letter which is repeated herein below and is as 
follows: 

1. A regular form of statement of condition correspond¬ 
ing to the one prepared by you at the end of each quarter, 
compiled as of the date we agree to proceed with the plan, 
will be posted in your office, and a copy thereof transmitted 

■ to each creditor with a letter over your signature as Re¬ 
ceiver, a specimen of which you forwarded to us in your 
letter of the 17th. Both of these instruments will be sent 
to the last known address of each creditor prior to our 
solicitation of the assignment of his claim. 

2. You will furnish us with a list of the names and ad- 
1 dresses only of all creditors who have proved their claims, 

appropriately marked to identify those claims up to $200 
to $500, from $500 to $1,000, and in excess of $1,000. 

3. We will be granted a period of sixty (60) days 
69 from the date of the acceptance of the plan or the 
delivery of the list of the creditors to us as provided 
1 in your paragraph No. 2, hereof, whichever is the later, in 
which to obtain assignments on a form captioned “Assign- 
! ment of Claim, ” copy of which you have forwarded to us, 
of the interest in excess of 3%, or in any larger amount that 
may be agreed upon between the creditor and us. The 
time allowed for the completion of the plan may be extended 
for a reasonable period on request of a majority in number 
of the members of the Committee, your recommendation, 
and a showing of progress satisfactory to the Comptroller. 

4. At the expiration of the said sixty (60) day period, or 
any extension thereof, if sufficient assignments of interest 
! claims have been received by us to make the plan effective, 
1 we will deliver such assignments to you as Receiver and this 
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act will constitute a waiver of the interest covered thereby. 
In the event the assigned interest claims are not sufficient 
to make this plan effective, we may, if we so desire, nego¬ 
tiate with you as Receiver and the Comptroller of the Cur¬ 
rency looking to the formulation of a plan acceptable to each 
for the procurement of such funds as are required to make 
the plan effective. Any additional funds thus provided 
must be in such amount, when considering the cash of the 
receivership, as will enable you to pay any principal balance 
due on the proved claims, all unwaived interest on proved 
claims, and the administrative expenses of the receivership. 

5. At the expiration of the sixty (60) day period or any 
extension thereof, if the plan is to be effective, you will 
furnish us with a receipt for the assigned claims. If any 
funds are raised by us and delivered to you pursuant to the 
provisions of paragraph numbered 4 hereof, you will also 
furnish an appropriate receipt for such funds. Should we 
decide to abandon our efforts to complete the plan during 
the sixty (60) day period, or any extension thereof, formal 
notice to that effect is to be given by us to you as Receiver 
and to the Comptroller of the Currency. 

6. You will complete the payment of any principal due on 

proved claims. 

70 7. When the assigned portions of creditors claims, 

together with the cash of the receivership, including 
any funds delivered to you by us, are sufficient, you will pay 
a full interest dividend on all proved claims computed at 
the legal rate for the District of Columbia after giving ef¬ 
fect to the waiver of interest on the assigned claims. 

8. On receipt of authority from the Comptroller of the 
Currency to pay a full interest dividend when giving effect 
to the waiver of the assigned interest, you will cause to be 
dismissed the suit pending against the shareholders to en¬ 
force the 100% assessment on their stock holdings. 

9. Simultaneously with the dismissal of the suit against 
the shareholders, they are to furnish you with an agreement 
in form and substance satisfactory to your attorney which 
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will provide that no further suits against the receiver, the 
receivership, or the Comptroller of the Currency will be 
brought by the shareholders and that they will dismiss any 
suits then pending which in any way involve the receiver¬ 
ship, its receiver, or the Comptroller of the Currency aris¬ 
ing out of the affairs of this receivership. 

10. On payment of the final dividend in the manner set 
forth, a shareholders’ meeting will be called in accordance 
with the provisions of Title 12, U. S. C. A., Section 197, for 
the purpose of enabling them to elect an agent of share¬ 
holders. 

11. If a shareholders’ agent is elected, the residue of the 
receivership assets and cash will be delivered to the share¬ 
holders ’ agent and the receivership will be terminated. 

It is also understood that the reservations made by 
Colonel Wade H. Cooper, in our letter to you and the Comp¬ 
troller of Currency, dated January 31, 1941, and which are 
briefly set forth below, were taken cognizance of by the 
Comptroller and yourself and that the approval of the plan 
above outlined is not to be construed by us as an acknowl¬ 
edgment or concession by you or the Comptroller of Cur¬ 
rency of either of the two points raised by Colonel Cooper, 
and in the event the plan is not consummated, the Comp¬ 
troller and yourself are to be free to take any position you 
desire on the issues raised in these two reservations made 
by Colonel Cooper. The two reservations are: 

71 “a. That the $12.55% is for the purpose of this 

agreement only. 

b. That the depositors and shareholders reserve the right 
to take such action as may be deemed necessary to bind all 
the depositors. 

After considered thought on the part of the Committee 
and counsel, the Shareholders ’ Committee by this communi¬ 
cation, signed by all of the Committee, does hereby formally 
accept the plan as set forth in your communication of 
February 17,1941 and also set forth hereinabove, with the 
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understanding on the part of Colonel Cooper that while 
you and the Comptroller of Currency do not concede the cor¬ 
rectness of the points raised by his reservations and reserve 
the right to take any position with reference to same, as you 
may be advised to do, this acceptance does not constitute a 
waiver of these points on his part. 

This acceptance is sent to you in duplicate and an early 
acknowledgment is requested, together with the completed 
lists of depositors in the form set forth in this plan. 

Respectfully yours, 

WADE H. COOPER, 

CHARLES A. GOLDSMITH, 
WILBUR H. ZEPP, 

WILLIAM R. DE LASHMUTT, 
JAMES A. COBB, 

Committee of Shareholders. 


82 Exhibit “G” 

United States Savings Bank 
1336 N. Y. Ave. N. W. 

Washington, D. C. 

Endorsed: Filed Sep 15 1941 Charles E. Stewart, Clerk 

Frederick J. Young March 12, 1941. 

Receiver 

To the creditors of the United States 
Savings Bank of Washington, D. C.: 

A committee of shareholders of the United States Sav¬ 
ings Bank of Washington, D. C., now in receivership, has 
developed a plan for the early termination of this receiver¬ 
ship. The success of the plan depends on the cooperation 
offered by the depositors, who will be asked to forego a part 
of the interest accrued on their claims. It is expected that 
representatives of the Shareholders ’ Committee will solicit 
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your participation in the proposed plan in the near future. 
The purpose of this letter is to inform you of the condition 
of the receivership and the effect of the proposed plan in 
order that you may be in a position to consider the offer 
to be made by the Shareholders ’ Committee. 

The liquidation of the assets, with the exception of the 
banking house which has not yet been sold, has been sub¬ 
stantially completed. Claims in the total amount of $1,- 
629,700 have been proved. Cash on hand, or anticipated, 
amounts to approximately $110,000. All creditors who have 
proved their claims have been paid, or there is available for 
payment to them, the full principal amount of their claims. 

In the litigation which has been pending between the re¬ 
ceiver and the shareholders, the receiver contends that the 
creditors are entitled to an additional payment by way of 
interest accrued at 6% per annum, the legal rate, computed 
on all unpaid balances of their claims from the date the 
bank suspended. 

It is contended by the shareholders that the depositors 
are not entitled to receive interest and that all the funds 
and assets now in the hands of the receiver belong to the 
shareholders. If this contention of the shareholders be sus¬ 
tained by the Courts, the depositors would not receive any 
payment for interest but if the contention of the receiver be 
sustained and the interest paid in full, it would amount to 
$12.55 per $100 of proved claims, or 12.55% of the face 
amount of the depositors ’ claims for which the receiver ha^ 
issued certificates. The cash on hand, after deducting the 
necessary expenses of the receivership, is insufficient for 
this purpose, amounting to approximately one-half of the 
sum required, and if the interest is to be paid in full, these 
funds must be augmented by the proceeds of the banking 
house, when sold and from the proceeds of an assessment 
levied against the shareholders. The value of the banking 
house is substantial but a sale thereof may be difficult. 
83 The suit to enforce collection of the assessment on 
the shareholders is being vigorously contested on the 
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ground, among others, that no interest is payable to the 
creditors. The prosecution of this suit and the collection of 
a judgment against the shareholders, when and if obtained, 
together with the sale of the banking house, will postpone 
for an indefinite period the termination of the receivership 
and the payment of all or any part of any interest to the 
depositors. If the shareholders prevail in the pending suit 
or any appeal thereof, there will be no interest payment to 
any creditor. In the event the shareholders do not prevail 
and the case is appealed, additional costs and delay will be 
incurred with the hazard of the ultimate outcome of the 
litigation. 

Under these conditions, it was deemed proper to permit 
a committee of the shareholders to approach the depositors 
with a plan which, if found acceptable by them, will permit 
a final distribution by the receiver and an early termination 
of the receivership. 

The plan contemplates that all depositors will be re¬ 
quested to assign to the Committee all accrued interest in 
excess of 3% of the principal amount of the claim as proved, 
the assignment being purely voluntary and made for the 
purposes only of winding up the affairs of the receivership 
and of making unnecessary the expense and delay of fur¬ 
ther litigation with the shareholders. When sufficient as¬ 
signments have been received by the Committee to make the 
plan effective, the Committee will deliver such assignments 
to the Receiver which wijl constitute a waiver of the in¬ 
terest covered thereby. 

The plan, therefore, is in the nature of a compromise 
of the conflicting claims of the depositors for the full pay¬ 
ment of interest on the one hand, and of the shareholders 
who deny liability under the assessment and deny the 
validity of all interest claims, on the other hand. If the 
plan is adopted, the immediate payment of the interest 
therein contemplated will be made, the litigation will be 
dismissed, the attendant expense and delay will be avoided, 
and the receivership will be terminated. 
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The purpose of this letter is to acquaint you with these 
I facts and to enable you to act intelligently on the request 
of the Committee. A statement of the condition of the re¬ 
ceivership as of Feb. 21,1941 is enclosed. Any estimates of 
value or of recoveries must be considered tentative only, 
i and are subject to conditions beyond our control. If any 
i feature of the plan is not understood, a member of my staff 
will be pleased to explain to you how your claim will be 
affected. 

Very truly yours, 

I FREDERICK J. YOUNG, 

Receiver, United States Savings Bank 

Enclosure (1) 


86 Exhibit “H” 

United States Savings Bank 
Shareholders ’ Committee 
2100 Fourteenth St., N. W. 

Washington, D. C. 

Dupont 2772 

i Endorsed: Filed Sep 15 1941 Charles E. Stewart, Clerk 

To Depositors of 

The United States Savings Bank: 

You have received a letter from the Receiver of the Bank 
telling you of the suggested plan for closing the Receiver¬ 
ship. 

Since the closing of the bank, which occurred eight years 
i ago, the depositors have been paid, or there is available for 
payment to them, the full amount of their deposits. The 
■ shareholders, however, not only have received nothing since 
the closing of the bank, but also each shareholder has lost 
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the entire amount of his investment. There is a dispute as 
to whether the depositors should receive interest at the rate 
of six per cent (6%) out of the remaining assets or whether 
these assets belong to the shareholders. If the sharehold¬ 
ers succeed in litigation which has been pending several 
years, the depositors will receive nothing further. In any 
event, if the litigation continues, it will be several years 
before the Receiver would make any payments. Meanwhile, 
the assets are being reduced by the expenses of litigation. 
Further, even if the Receiver should prevail in the court of 
last resort in this litigation, it is doubtful whether the ulti¬ 
mate realization would be sufficient to pay the full amount 
of the interest which is claimed on behalf of the depositors. 

Because of this situation, a proposed compromise plan 
has been submitted as stated in the letter from the Receiver. 
The purpose of the proposal is to pay the depositors in sub¬ 
stance, an amount of interest which will be equal to or in 
excess of the average rate of interest paid to savings de¬ 
positors during the period of the receivership by going 
banks in the District of Columbia, and obviously the pay¬ 
ment will be in excess of that paid on commercial accounts, 
which in the absence of special agreement, is nothing. Pro¬ 
vided the enclosed assignment is executed and the settle¬ 
ment is consummated, payment of the final dividend to the 
depositors will be made without further delay which will 
permit the closing of the receivership and the final distri¬ 
bution of remaining assets to shareholders. 

There is enclosed herewith, an assignment, with return 
envelope. It is requested that you promptly sign and return 
this assignment in order to bring the litigation to a close 
and thereby permit the immediate payment of interest. 

If you require any other information, Mr. Zepp, a member 
of the Committee and a former officer of the Bank, will be 
at the above address and will be glad to answer any ques¬ 
tion. In the event the assignment covers a claim owned bv a 
corporation, or is represented by guardianship, agency, 
trusteeship, or similar fiduciary relationships, you should 
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contact Mr. Zepp who will advise you as to the authority re¬ 
quired to make the assignment valid. 

Very truly yours, 

WILLIAM R. DE LASHMUTT, 
WILBUR H. ZEPP, 

CHARLES A. GOLDSMITH, 
JAMES A. COBB, 

WADE H. COOPER, 

Shareholders’ Committee. 

87 Exhibit “I” 

United States Savings Bank 
Shareholders ’ Committee 
2100 Fourteenth St., N. W. 
i Washington, D. C. 

Dupont 2772 

Assignment of Claim 

Endorsed: Filed Sep 15 1941 Charles E. Stewart, Clerk 

Whereas, the undersigned, as the holder of a proved 
i claim against the United States Savings Bank of Washing¬ 
ton, D. C., evidenced by Receiver’s Certificate No., 

understands that for some time litigation has been pending 
between the Receiver of the United States Savings Bank 
and the shareholders of that institution, in which the re¬ 
ceiver contends that the creditors are entitled to interest 
on their proved claims at the legal rate for the District of 
Columbia, namely six per cent (6%), computed on all un¬ 
paid balances of their claims from the date the bank sus¬ 
pended, and that the shareholders contend that the cred¬ 
itors are not entitled to receive interest and that all funds 
and assets now in the hands of the receiver belong to the 
shareholders, and 

Whereas, the suit by the receiver to enforce collection of 
the assessment on the shareholders is being contested vigor¬ 
ously on the above-mentioned grounds and will postpone for 
an indefinite period the payment of any part of the interest 
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to creditors, create additional expense, and should the 
shareholders prevail, defeat the creditors of any interest 
payment, it is believed that the acceptance of the plan pro¬ 
posed by the shareholders for the termination of the re¬ 
ceivership is to the best interest of all parties concerned. 

Now, Therefore, This Agreement Witnesseth, that for 
value received, the undersigned does hereby transfer, as¬ 
sign and convey unto Wade H. Cooper, Chas. A. Goldsmith, 
Wilbur H. Zepp, Wm. R. de Lashmutt and James A. Cobb, 
as a Committee of Shareholders of the United States Sav¬ 
ings Bank of Washington, D. C., all right, title and interest 
in and to the said Receiver’s Certificate, and the claim rep¬ 
resented thereby, over and above any principal dividend due 
the undersigned thereon and any interest dividend to be 
paid thereon by the Receiver in excess of 3 per cent of the 
face amount of said certificate subject to the condition that 
should the plan approved by the Comptroller of the Cur¬ 
rency for the termination of the receivership of the United 
States Savings Bank be abandoned or fail of completion, 
this assignment shall be void and of no effect. 

The undersigned hereby agrees to deliver and surrender 
unto the receiver of said bank the Receiver’s Certificate 
above mentioned at such time as payment of any unpaid 
principal, together with interest as provided for herein, 
shall be made to the undersigned by said receiver, and the 
undersigned hereby authorizes and directs said receiver to 
note the within transfer, conveyance and assignment on the 
books and records of the receivership at such time as he is 
in possession of assignments and cash sufficient to permit 
payment of any unpaid principal dividend and a full in¬ 
terest dividend when giving effect to this and like assign¬ 


ments. 

Witness:.. Signed:. 

Address:. Address:. 

#•#•••••*# 
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92 Order Nisi Upon Petition for Authority to Approve 

Settlement and Dismiss Litigation 

i Endorsed: Filed Sep 15 1941 Charles E. Stewart, Clerk 

This cause having come on for further consideration upon 
the petition of plaintiff to approve the settlement agreed 
upon by said parties and to dismiss the litigation, and it 
appearing, to the satisfaction of the Court, that the prayers 
of said petition should be granted, it is this 15th day of 
September, 1941, 

Ordered 

1. That the plan of settlement described in the petition 
be approved unless cause to the contrary be shown to the 
Court by any interested person on or before the 23rd day 
of September, 1941, at ten o’clock, a.m. 

2. That upon the final approval of the plan of settlement 
described in the petition this cause be dismissed with prej¬ 
udice as to all parties, and that further suits by the share¬ 
holders be and they are hereby barred pursuant to para¬ 
graph nine (9) of Exhibit C attached to the petition. 

Provided that a copy of this order be mailed by the Re¬ 
ceiver to all shareholders and to all creditors and depositors 
of said bank who have executed assignments now 

93 in the custody of the Receiver as provided in said 
plan of settlement at his or her or their last knowm 

address as shown by the records of the bank, on or before 
the 17th day of September, 1941, proof of the mailing of 
such copies of said order to be by affidavit of the Receiver 
to be filed in this cause; and provided further that a notice 
thereof be given by publication of a copy of this order in 
the Evening Star newspaper on 3 separate days, and by 
publication of said order in one issue of the Washington 
Law Reporter before said 23rd day of September, 1941, the 
usual proofs of publication to be filed in this cause, and all 
persons interested shall be bound to take notice of all fur¬ 
ther proceedings of the Court under this order. 

JENNINGS BAILEY, 

Justice . 
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99 Judge Lulnring’s Memorandum 

Filed Nov 7-1941 

This matter is before the Court on an order nisi based 
upon the petition of the Receiver for authority to approve 
a compromise and settlement agreement entered into by 
the parties. 

The compromise has to do with the settlement of an in¬ 
terest claim allegedly due the depositors and creditors of 
the bank and which prompted the action by the Receiver 
to enforce against the shareholders of the bank the 100% 
stockholders’ assessment levied by the Comptroller of the 
Currency. 

Those of the creditors and depositors who appear in re¬ 
sponse to the order nisi repudiate their assignments and 
claim that they understood the compromise to mean that 
they, as well as those who did not assign, would receive the 
3% and that they would not have executed the assignment 
had they known that those failing or refusing to assign 
would be paid the full amount of 12.55%. 

Both the Receiver and the Shareholders Committee wrote 
letters explaining the plan of settlement to the depositors 
or creditors. Excerpts from the letter of the Receiver fol¬ 
low: 

100 “The plan contemplates that all depositors will be 
requested to assign to the Committee all accrued in¬ 
terest in excess of 3% of the principal amount of the claim 
as proved, the assignment being purely voluntary and made 
for the purposes only of winding up the affairs of the re¬ 
ceivership and of making unnecessary the expense and de¬ 
lay of further litigation with the shareholders. When suf¬ 
ficient assignments have been received by the Committee 
to make the plan effective, the Committee will deliver such 
assignments to the Receiver which will constitute a waiver 
of the interest covered thereby. 

“The plan, therefore, is in the nature of a compromise 
of the conflicting claims of the depositors for the full pay- 
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ment of interest on the one hand, and of the shareholders 
who deny liability under the assessment and deny the valid¬ 
ity of all interest claims, on the other hand. If the plan is 
adopted, the immediate payment of the interest therein con¬ 
templated will be made, the litigation will be dismissed, the 
attendant expense and delay will be avoided, and the re¬ 
ceivership will be terminated.’’ 

The letter of the Shareholders Committee does not ex¬ 
plain the plan of settlement but does make reference to the 
letter of the Receiver. It encloses an assignment for ex¬ 
ecution by the depositor of 1 ‘any interest dividend to be 
paid thereon by the Receiver in excess of 3% of the face 
amount of said certificate subject to the condition that 
should the plan approved by the Comptroller of the Cur¬ 
rency for the termination of the receivership of the United 
States Savings Bank be abandoned or fail of completion, 
this assignment shall be void and of no effect.” 

The concluding paragraph of this proposed assignment 
contains this provision: “and the undersigned hereby au¬ 
thorizes and directs said Receiver to note the within trans¬ 
fer, conveyance and assignment on the books and records 
of the receivership at such time as he is in possession of 
assignment and cash sufficient to permit payment of any 
unpaid principal dividend and a full interest dividend when 
giving effect to this and like assignments.” 

101 Enough of the depositors and creditors executed 
the assignment to allow a successful consummation 
of the plan including the payment of 3% to those assigning 
and 12.55% to those not assigning. 

The Court is not concerned at this time in formulating 
a new plan of settlement whereby all depositors and credi¬ 
tors, including those who have executed assignments and 
those who have not, will participate to the extent of 3% 
only. The plan before the Court is the one agreed upon by 
the Receiver and the Shareholders Committee and under¬ 
stood by them to mean that those of the depositors and 
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creditors executing assignments would be paid 3% and 
those failing or refusing to assign 12.55%. 

The sole question for consideration is whether the ob¬ 
jecting depositors and creditors understood that in execut¬ 
ing the assignments they would receive the 3% and that 
those not executing would receive the full amount of 12.55%. 

The letters addressed to the depositors and creditors by 
the Receiver and the Shareholders Committee did not state 
in direct and positive language that the plan contemplated 
full payment to those who failed or refused to assign. This 
becomes all the more apparent when the letter of Wade H. 
Cooper, a member of the Shareholders Committee, under 
date of September 18, 1841, is considered, as well as the 
advertisement appearing in the Afro-American newspaper. 

The first sentence of Mr. Cooper’s letter is sufficiently 
illustrative as follows: 

“The Court order sent you means that you will receive 
3% interest on your claim in the TJ. S. Savings Bank while 
about 5000 depositors will receive 12-^4%, which I 
102 told the Comptroller and the Court is grossly un¬ 
fair, as all depositors should receive the same rate 
of interest.” 

The advertisement in its very first sentence stated: 

“All depositors who are opposed to receiving 3% interest 
wffiile 5000 others receive l2-^>% should see or telephone 
Mr. Robert H. McNeill, attorney, 1637 K St., N. W., phone 
National 1220, who has been engaged to represent all pro¬ 
testing depositors.” 

The Cooper letter and the advertisement brought about 
repudiation of many of the assignments. The first para¬ 
graph of the letter from the McKinley High School Bank 
Advisory Council, a depositor and creditor, under date of 
September 22nd, 1941, is worthy of quotation: 

“The McKinley High School hereby protests any ruling 
of the court whereby the McKinley High School Bank is 
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to receive only 3% of its claim to cover interest, as against 
certain other depositors on the same footing receiving 
12 - 1 / 0 % of their claim to cover interest.” 

It was quite proper for any depositor or creditor, being 
fully advised, to waive his claim for interest in whole or in 
part, even though others similarly situated and who did not 
waive would be paid in full. But, as we have pointed out, 
the letters sent to the depositors and creditors by the Re¬ 
ceiver and the Shareholders Committee, with respect to the 
plan of compromise and settlement, did not clearly explain 
that 12.55% would be paid to those who failed or refused 
to execute the assignment, as did the Cooper letter. 

The Court finds that those repudiating their assignment 
did not understand that those who did not assign would be 
paid in full; that they believed that all depositors and cred¬ 
itors would receive 3%; that acting on that understanding 
they executed the assignments; and that they should be 
permitted to withdraw such assignments. 

103 It follows that the objections to the approval of 
the plan must be sustained. 

It is so ordered, and counsel will prepare proper order. 

0. R. LUHRING 

Justice. 

November 7, 1941. 

104 Motion for Reconsideration of Opinion and Findings 

Filed November 7, 1941 

Filed Nov 14 1941 Charles E. Stewart, Clerk 

Comes now Catherine C. Barry, Executrix, one of the 
parties hereto, and moves the Court to reconsider its opin¬ 
ion and findings filed November 7, 1941, on the following 
grounds: 

1. That no showing w^as made by any party in interest 
at the hearing on the Order Nisi in opposition to the entry 
of an Order making the same final. 
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2. That the only purported showing made at the said 
hearing by any depositor in opposition to the confirmation 
of the Order Nisi was the oral argument of counsel who 
stated that they had been contacted by a large number of 
depositors whose names they were unable to give at the 
time, plus a letter to counsel not under oath, from the Prin¬ 
cipal of the McKinley High School, which was not compe¬ 
tent evidence upon which the Court could base a finding 
adverse to the relief decreed in the Order Nisi. 

3. That the assignments of interest executed by the group 
of 2,000 depositors constituted individual agreements be¬ 
tween said depositors and the stockholders of the United 
States Savings Bank, including some who wrere and some 
who were not parties to the suit of Young v. Barry, and 
said contracts may not be cancelled, or rescinded, or di¬ 
rected by this Court to be returned to them, or permitted to 
be withdrawn by them, unless and to the extent said indi¬ 
vidual depositors allege and establish by appropriate 

105 evidence that assignments executed by them respec¬ 
tively were procured by fraud or misrepresentation 
or that grounds of equitable relief warranted rescission or 
concellation. 

4. That except as to one Andrew G. Wiser, who filed an 
affidavit subsequent to the hearing on the Order Nisi, no 
charge or specification of an objection on the part of a 
depositor who executed an assignment was filed in response 
to the Order Nisi and no showing was made in any form 
sufficient to indicate a specific ground of objection by any 
of the 137 individual depositors, who are stated to be per¬ 
sons who had contacted said counsel as a result of the in- 
flamatory notices and advertisements by Wade H. Cooper, 
a shareholder, in the hope that objection to the approval of 
this plan would result in the adoption of a substitute plan 
submitted by him which would largely enhance the return 
to the stockholders. 

5. There is no evidence to support the statement in the 
opinion of the Court that: 
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“The court finds that those repudiating their assignments 
did not understand that those who did not assign would be 
paid in full; that they believed that all depositors and cred¬ 
itors would receive 3%; that acting on that understanding 
they executed the assignments.” 

6. The request of counsel for the shareholders made at 
the hearing on the Order Nisi, that all objecting depositors 
be required to file specifications of their objections, should 
have been granted and a proper foundation laid for the con¬ 
sideration of individual claims of each individual depositor 
who opposed the entry of a final order on the decree nisi, 
in order that persons interested in the approval of the plan 
would have an opportunity of meeting objections in ac¬ 
cordance with established rules of judicial procedure. 

7. That the petition of the receiver shows that he, with 
the approval of the Comptroller of the Currency, entered 
into a written agreement with the representatives of the 
defendant stockholders by the terms of which, if the stock¬ 
holders should secure assignments of a portion of the 

106 interest claimed to be due the depositors in a suf¬ 
ficient amount to pay, with other sources of payment, 
the remaining depositors and the part not assigned in full, 
said receiver would proceed to pay the same, dismiss the 
pending suit on the stockholders’ assessment, and dispose 
of the remaining assets as required by law; that the share¬ 
holders did secure such assignments in an amount satisfac¬ 
tory to the receiver and accepted by him; that in the ab¬ 
sence of any judicial proceeding to rescind or cancel said 
assignments, defendants having fully performed their 
agreement the pending suit against them for the assessment 
should be dismissed. 

8. That assuming the 137 depositors whose names have 
been filed have a valid objection to the use of their assign¬ 
ments, they represent less than seven per cent of the 2000 
assignors whose total interest assigned is $96,000; assum¬ 
ing further, since their counsel has stated that he does not 
know the amount of their interest assigned, they are aver- 
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age assignors, the deficiency in the remaining assigned in¬ 
terest to complete the plan may be furnished by the share¬ 
holders, or realized from an increased loan on the bank 
building without prejudice to a future determination of the 
validity of the disputed assignments. 

9. That a person not under disability does not understand 
the legal effect of an instrument signed by him furnishes 
no ground for rescission. 

10. That the only compromise involved in the present 
proceeding is as between the shareholders and individual 
depositors the latter assigning to the former a portion of 
their disputed claim for interest in consideration of the 
abandonment of the contest of that claim by the sharehold¬ 
ers and to end the present litigation without further delay 
and expense. Therefore this court has no jurisdiction to 
approve or disapprove the so-called plan of settlement or 
to determine in this proceeding any issues which may arise 
between the receiver and shareholders if the receiver should 
fail to carry out his agreement. 

WILLIAM E. RICHARDSON, Nat’l Press Bldg. 

NORMAN FISCHER, Edmonds Bldg. 

108 Motion for Leave to File Intervening Petition 

and for Rehearing 

Filed Nov 25 1941 

. ** 

George B. Fraser and Fidelity Storage Company, a cor¬ 
poration, petitioners on behalf of themselves and all other 
depositors in the United States Savings Bank, move the 
Court for leave to intervene as defendants in this action 
in order to petition the Court to approve the pending settle¬ 
ment and compromise of their claims against said bank for 
interest on their deposits on the basis of 3% to all deposi¬ 
tors, and for the purpose of objecting to the interpretation 
of said pending settlement and compromise by the Receiver 
and for the discontinuance of this action upon the approval 
of said settlement compromise as herein prayed, and for a 
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rehearing and argument as to such settlement as prayed for 
in their petition, copy of which is hereto attached. 

The following grounds are presented for the granting of 
this petition: 

(1) That the representation of applicants by the Receiver 
is inadequate in that said Receiver contends for a 

109 meaning and interpretation of the pending offer of 
compromise, contrary to that contended for by peti¬ 
tioners, said Receiver maintaining that said compromise 
agreement permits him to pay 3% to some depositors and 
12.55% to others by reason of certain assignments, whereas 
petitioners contend that the pending proposition allows 
payment of 3% only to all such depositors. 

(2) That under Rule 24 of the Federal Rules of Civil Pro¬ 
cedure petitioners are entitled to file their petition in order 
that the Court may make a judicial determination of the 
matter at issue; that they also are entitled under the rule to 
show cause signed by Mr. Justice Bailey to file this appli¬ 
cation as an objection to the approval of the proposed set¬ 
tlement and compromise as interpreted by said Receiver 
and to present their views and contentions to the contrary. 

(3) For the further reasons set out in applicants ’ peti¬ 
tion and points and authorities hereto attached. 

GEORGE B. FRASER 
Munsey Building 

R. H. McNEILL 
1627 K Street, N. W. 
Attorneys for George B. 
Fraser and Fidelity Storage 
Company, Applicants for In¬ 
tervention. 

Of Counsel: 

S. WALLACE DEMPSEY 
Investment Building 

• ••••••••• 
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110 Petition 

(1) For Settlement of Depositors Claims for Interest and 

Discontinuance of Action; and 

(2) ( Incidentally) for Rehearing of Application for such 

Settlement. 

• ••••••••* 

112 Your petitioners respectfully represent that they 
did not urge on the hearing and do not now ask that 

their assignments be withdrawn, but, on the contrary, they 
ask that the compromise by paying 3% in full, and equally 
to all depositors, (which was the plan of compromise pre¬ 
sented to the depositors by the Receiver), be approved for 
the reasons set out in the annexed Points and Authorities, 
and urged by the Receiver in advocating the compromise 
in his letter to the 7,000 depositors. 

Wherefore, your petitioners pray,— 

(1) That this petition for said compromise, by paying 
all depositors equally 3% interest in full, be approved by 
the Court; and that the Receiver and the Comptroller be 
ordered to carry it into effect by paying each of the 
depositors 3%; 

113 (2) That petitioners be permitted to intervene in 
the proceeding brought by the Receiver for approval 

of a compromise, and that the hearing thereon be reopened 
and reheard; 

(3) That this litigation be dismissed; 

(4) For such other, further or different order or relief 
as may be proper in the premises. 

ROBERT H. McNEILL 
GEORGE B. FRASER 
1627 K. Street, N. W., 

Of Counsel: Washington, D. C. 

S. WALLACE DEMPSEY, 

723 Investment Bldg., 

Washington, D. C. 
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115 Complaint for Declaratory Judgment, to Con¬ 

firm Agreements, and to Compel Payment 
of Dividends 

Filed Nov 81941 

1. This action seeks equitable relief and involves a sum 
in excess of $1,000. 

2. The plaintiffs are interested as stockholders holding 
108 shares of the stock of the United States Savings Bank 
in the payment of a final dividend, settling in full the 
claims for interest due to the depositors in said bank and 
the claims of other creditors, if any, of said bank, and the 
delivery to a Stockholders Agent of the assets of said bank 
then remaining. They bring this action in their own behalf 
and that of all shareholders similarly situated. 

3. The defendant Preston Delano, is the Comptroller of 
the Currency of the United States; the defendant Hall is 
the duly appointed and acting Receiver of the United States 
Savings Bank; Defendants George B. Fraser, David B. Kar- 
rick, Andrew G. Wiser, Fontanet Furniture House, Inc., 
Fidelity Storage Company, George E. Diggs, Sanitary Gro¬ 
cery Company, Linwood M. Dabney, and Edward L. Deg- 

ener.were depositors in said United 

116 States Savings Bank when it was closed by order of 
the Comptroller of the Currency, who have received 

dividends aggregating 100% of their deposits and being rec¬ 
ognized by the Comptroller of the Currency as entitled to 
interest at the rate of 6% per annum on the unpaid balance 
of their deposits, amounting to 12.55% thereon, have as¬ 
signed to a Committee acting in behalf of the shareholders 
of said bank their interest in excess of 3%. Said defendants 
are sued individually and as representatives of the class of 
depositors similarly situated, who have made similar as¬ 
signments, who are too numerous to make parties hereto, 
numbering more than 2,000 and having deposits in excess 
of $1,000,000. 
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The defendants, John A. Vouzikas, Katie Bastian, W. B. 
F. Hines, Administrator of estate of Grant Clark, deceased, 
Sarah Post, National Metropolitan Bank, Executor of es¬ 
tate of Lillian B. Graves, Clarence 0. Cryer and Daniel Col¬ 
lins are depositors of said bank, who have not assigned their 
claims and are claiming the payment of interest amounting 
to 12.55% on their deposits from the moneys and assets of 
said bank in the custody of the defendant Hall as Beceiver. 
They are sued on their own behalf and as representatives of 
all other persons similarly interested as depositors, num¬ 
bering more than 5,000 persons, to whom interest in excess 
of $75,000 is now due. 

4. That said United States Savings Bank closed March 
3, 1933, a conservator was thereupon appointed; subse¬ 
quently the bank was declared insolvent and a receiver ap¬ 
pointed, the defendant Hall being his successor in said re¬ 
ceivership. 

5. That deposit claims filed with said receiver aggregated 
the sum of $1,629,700, all of which have been paid in full by 
dividends as follows: 

65% on June 28,1934 

15% on October 22,1935 

10% on July 25,1936 

10% on March 15,1938 

117 That all other creditors claims have been paid or 
available funds are reserved by the defendant Comp¬ 
troller for payment thereof and the only remaining liability 
recognized by defendants Comptroller and Beceiver is that 
for interest on balances of deposits to date of the aforesaid 
dividends. Said interest has been determined by the Defen¬ 
dant Comptroller and Receiver to be the sum of $204,527.35 
representing 12.55% on each deposit balance at the date of 
suspension. 

6. That in addition thereto costs of administration re¬ 
maining unpaid, including the sum estimated by the Comp¬ 
troller and Receiver to date of distribution, are approxi¬ 
mately $15,000. 
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7. That the defendant receiver has in his trust remaining 
assets consisting of $107,000 in cash and real estate consist¬ 
ing of the bank building located at the northwest corner of 
14th and “U” Streets, N. W. which is of the estimated 
value of $50,000. 

8. Plaintiffs further state that on the 27th day of Feb¬ 
ruary, 1937, the Comptroller of the Currency made an as¬ 
sessment against all of the stockholders of said bank of the 
$100,000 par value of their stock, and on the 10th day of 
August, 1937, the defendant receiver filed in this Court a 
complaint in equity against the shareholders of said bank, 
praying judgment against them for the several amounts so 
assessed against them respectively, excepting from said suit 
certain stockholders who had paid or compromised their 
assessment, said suit being entitled Frederick X Young, 
Receiver v. Catherine C. Barry, Executrix, et al. Equity No. 
65,140. 

9. That in said suit, which is still pending in this Court, 
numerous proceedings have been taken and defenses filed, 
including the claim that the depositors of said bank are not 
entitled to interest on their deposits, which if sustained, 
would establish the right of the stockholders to the assets 
now remaining in the custody of the receiver, and that the 
depositors have now no further interest in said assets. 

10. That prior to the 31st day of January, 1941, the Comp¬ 
troller of the Currency and the then Receiver, then 

118 being aware that one of the stockholders vras engaged 
in soliciting the depositors to assign their interest 
claims to him and that a number of depositors had executed 
such assignments of their entire claim of interest, suggested 
to the counsel for plaintiffs and shareholders of said bank 
that if a Shareholders Committee, acting on behalf of ail 
shareholders, should obtain from depositors assignments 
of a sufficient portion of their claims for interest to enable 
the unassigned interest to be paid in full, it would result in 
the immedate closing of the receivership, in the dismssal 
of the suit of Young, Receiver v. Barry et al., and any sur- 
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plus of assets would then be delivered to a Shareholders 
Agent as provided by law for liquidation and distribution 
to the shareholders. Thereupon, a Committee was formed 
for the purpose of securing such assignments of interest 
from the depositors, consisting of the following sharehold¬ 
ers: 

William R. DeLashmutt 

Wade H. Cooper 

Charles A. Goldsmith 

James A. Cobb 

Wilbur H. Zepp 

11. On January 31, 1941, said Committee after full con- | 
sideration of the situation, submitted a proposal to the 
Receiver of said bank, copy of which is hereto annexed, as 
Plaintiffs’ Exhibit A. 

To this the Committee received a reply; copy of which is 
annexed, marked Plaintiffs ’ Exhibit B. 

Plaintiffs aver this said reply was in fact approved by 
the defendant Comptroller of the Currency and by him di- 
rected to be sent to the Committee. 

12. The proposal as amended by the foregoing response 
of the Receiver was accepted by the Committee, its letter of 
acceptance being annexed as Plaintiffs’ Exhibit C. 

13. Thereupon, on to wit March 12, 1941, the de- 
119 fendant Receiver delivered to the Committee lists of 
all depositors, numbering 7220 persons, and com¬ 
mencing on March 12, 1941, the Receiver, by direction of 
the defendant Comptroller sent by mail to every depositor, 
to his last known address, the letter and statement; copies 
of which are annexed, marked Plaintiffs’ Exhibit D-l and 
D-2. 

14. With said list of depositors said Receiver delivered 
to said Committee a form of assignment acceptable to him. 

A copy of said form is attached hereto as Plaintiffs’ Exhibit 
E and made a part of this complaint. 

15. Commencing on March 15,1941, said Committee sent 
by mail to each depositor, to the address given on said list, 
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a blank printed copy of said assignment witb an accompany- 
letter copy of which is annexed, marked Plaintiffs ’ Exhibit 
F. 

16. In response to said letter a large number of deposi¬ 
tors executed and returned to the Committee the requested 
assignments; many of the depositors made no response, and 
although the addresses of the depositors were those fur¬ 
nished by them in filing their claims with the receiver with 

i subsequent changes of which he was notified, approximately 
1500 of said communications were returned undelivered be- 
i cause the addressee had died or moved away without pro¬ 
viding a forwarding address. 

17. Thereupon the Committee employed the services of 
certain agents who made personal calls on depositors who 

i had failed to respond to the aforesaid letters, and many of 
i said depositors then executed and delivered to the Commit- 
i tee their assignments in the form aforesaid. 

18. That in the obtaining of said assignments said Com¬ 
mittee and its counsel were engaged over a period of more 
than five months and incurred expenses of approximately 
$2,700. 

19. That on or before August 25, 1941, said Committee 
i had received assignments from depositors whose deposits 

were in excess of $972,000; these assignments were carefully 
checked by the Receiver with his records, including 
i 120 the signatures, a number of assignments were re¬ 
jected for various reasons, those however aggregat¬ 
ing at that time $972,000 were then approved and by correc- 
i tion of rejected assignments and the securing of some addi- 
' tional ones, the amount of deposits represented by ap¬ 
proved assignments is in excess of $1,000,000. 

20. That in examining and approving said assignments 
the defendant Receiver exercised unusual care and in ad¬ 
dition to the verification of signatures required certified 
copies of letters testamentary and of administration au¬ 
thenticated as still inforce, and, where assignments were by 



43 


an officer of a corporation, required an authenticated copy 
of a resolution of the board of directors approving the as¬ 
signment; and said Receiver was at all times ready and 
willing, as said depositors were advised in his communica¬ 
tion to them, to furnish any desired information regarding 
the matter, and did on numerous occasions furnish such in¬ 
formation. 

21. Plaintiffs further state that in all of the negotiations 
leading up to the agreement between the Receiver and the 
Shareholders Committee the Receiver refused unqualifiedly 
to compromise his claim against the shareholders for the 
liability assessed against them, or to compromise their claim 
that the depositors were not entitled to the full amount of 
interest, computed by him at 12.55% of their deposits, or 
their consequent claim to the assets and although repeatedly 
solicited to make such a compromise insisted that he would 
pay all claims in full and that the waiver, by said assign¬ 
ments, of interest in excess of 3% or any other amount, was 
a matter for the individual depositors to consider and ac¬ 
cept or reject; that said plan as agreed to was clearly and 
unmistakably predicated on this theory and was not in any 
respect a compromise between the Receiver and anyone, 
but a plan of settlement whereby the Receiver would pay 
all interest not waived by the assignments and no person 
could reasonably believe or understand that all of the 7220 
depositors wrould execute assignments, or that any person 
who refused to assign would be bound to accept 3% as if he 

had assigned. And plaintiffs further state that the 
121 procedure and form of assignment in this case was 

the same as was customarily adopted in other bank 
cases where depositors have been solicited to assign or 
waive interest, including a number of banks liquidated in 
the District of Columbia in which depositors desiring to se¬ 
cure a portion of their claims without further delay were 
willing to forego all or part of their interest. 

22. Plaintiffs further state that the assignments executed 
by said 2000 defendant depositors represent each an indi- 
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vidual transaction between the depositors and the share¬ 
holders committee; that in each case the assignment is based 
upon an adequate consideration, to wit, the termination of 
the conflicting claims to the funds held by the Receiver and 
consequent certainty of payment of the amount of interest 
reserved to the depositors, and had any of said depositors 
not understood that other depositors who refused or failed 
to sign would receive 12.55% interest, that fact was im¬ 
material and irrelevant as it did not in any way affect the 
interest of those who did assign. 

23. That on August 25, 1941, to which date the Comp¬ 
troller and Receiver had extended the time of the Commit¬ 
tee, as provided in the Receiver’s letter to the Committee of 
February 17, 1941, a means of raising the entire fund re¬ 
quired to pay the depositors in full had been provided by 
the use of cash in hand, supplemented by a loan of $18,000 

1 on the bank building which had been approved by the Recon¬ 
struction Finance Corporation, and on the said day, said 
assignments having been delivered to the Receiver, he was 
notified by the Committee that they accepted the plan as 
consummated, the details of completion to be carried out in 
accordance with the Receiver’s said letter. 

24. That thereafter said Cooper who is the majority 
1 stockholder in the bank and who would personally benefit to 

the extent of more than $48,000 if all depositors were re¬ 
quired to accept 3%, endeavored to induce the Comptroller 
and the Receiver to submit to the court a compromise 
122 calling for a uniform payment of interest to all de¬ 
positors. This was refused. 

25. That thereafter the defendant receiver, at the request 
of the Comptroller of the Currency, by petition filed in said 
case of Young v. Barry submitted the so-called “com¬ 
promise” to this Court for its approval, although plaintiffs 
believe and aver that such approval was unnecessary and 
this Court had no jurisdiction to approve or disapprove it. 
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26. That said petition was heard by this Court on Septem¬ 
ber 15, 1941, at which hearing said Cooper and counsel for 
certain depositors opposed the approval of the compromise; 
that the Court thereupon entered an order the material part 
of which is as follows: 

“It is this 15th day of September, 1941, 

Ordered 

1. That the plan of settlement described in the petition be 
approved unless cause to the contrary be shown to the Court 
by any interested person on or before the 23rd day of Sep¬ 
tember, 1941, at ten o’clock, a.m. 

2. That upon the final approval of the plan of settlement 
described in the petition this cause be dismissed with prej¬ 
udice as to all parties, and that further suits by the share¬ 
holders be and they are hereby barred pursuant to para¬ 
graph nine (9) of Exhibit C attached to the petition. 

Provided that a copy of this order be mailed by the Re¬ 
ceiver to all shareholders and to all creditors and depositors 
of said bank who have executed assignments now in the 
custody of the Receiver as provided in said plan of settle¬ 
ment at his or her or their last known address as shown by 
the records of the bank, on or before the 17th day of Sep¬ 
tember, 1941, proof of the mailing of such copies of said 
order to be by affidavit of the Receiver to be filed in this 
cause; and provided further that a notice thereof be given 
by publication of a copy of this order in the Evening Star 
newspaper on 3 separate days, and by publication of said 
order in one issue of the Washington Law Reporter before 
said 23rd day of September, 1941, the usual proofs of pub¬ 
lication to be filed in this cause, and all persons interested 
shall be bound to take notice of all further proceedings of 
the Court under this order.” 

27. That prior to the return date of said order, said 
Cooper sent by mail to 500 of the depositors who 

123 had executed assignments a postal card reading as 
follows: 
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September 18, 1941. 

Dear Friend: 

The Court order sent you means that you will receive 3% 
interest on your claim in the U. S. Savings Bank while about 
5,000 depositors will receive 12*,4%, which I told the Comp¬ 
troller and the Court is grossly unfair, as all depositors 
! should receive the same rate of interest. There is no more 
reason why you should reduce your claim to give the other 
' depositors 12*4% than they should reduce theirs to give you 
12*4%. Mr. Robert H. McNeill, attorney, 1627 K Street, 
I Phone National 1220, has been engaged to represent all 
protesting depositors. Unless you have an attorney, you 
should see or phone Mr. McNeill at once. This will cost you 
nothing as that has been arranged. As the result of the 
order of the Court, Monday, September 23rd is the last day, 
as the matter comes up in Court next Tuesday morning. 

Yours truly, 

WADE H. COOPER 

And he also caused the following notice to be printed and 
1 circulated in a certain newspaper published in the City of 
Washington, D. C.: 

Notice 

United States Savings Bank Depositors 

All depositors who are opposed to receiving 3% interest 
i while 5,000 others receive 12*4% should see or telephone 
Mr. Robert H. McNeill, attorney, 1627 K St., N. W., phone 
1 National 1220, who has been engaged to represent all pro- 
1 testing depositors. This will not cost you anything as that 
1 has been arranged. You should telephone at once as Mon¬ 
day, September 22nd, is the last day as the result of the 
order of the Court. 

28. That because of the tenor of said card and notice a 
number of the depositors who had executed assignments did 
contact counsel upon the terms offered, and have attempted 
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to repudiate their assignments upon the ground that they 
did not, when they executed the paper, understand that 
those who did not assign would receive more than those who 
did. The result of this controversy has been to cast a cloud 
upon the validity of a number of assignments, for which 
reason the Comptroller of the Currency has taken the po¬ 
sition that he cannot proceed with the liquidation of the 
bank until their validity has been settled by a judicial 
124 decree. 

29. That while the defendant receiver represents 
all creditors and stockholders in matters relating to the 
administration of the trust estate, he does not represent 
them in the matter of their assignment of a part or all of 
their claims; that this action involves many identical ques¬ 
tions of law and fact, affecting alike the class plaintiffs and 
class defendants, which classes are so numerous that it 
would be impossible to determine their right in individual 
suits. 

Wherefore the plaintiffs demand judgment against the 
defendants: 

(1) That the assignments of interest executed and de¬ 
livered to the Shareholders Committee by the Defendants 
George B. Frazer and others are valid and enforceable 
against the said Frazer and other defendants, who executed 
similar assignments and as against all of the classes sim¬ 
ilarly situated and sued in a representative capacity. 

(2) That said assignments were delivered by said Share¬ 
holders Committee to the predecessor of defendant Receiver 
of the United States Savings Bank pursuant to and in com¬ 
pliance with the agreement between said Receiver and said 
Shareholders Committee acting on behalf of said sharehold¬ 
ers of said bank and were examined and accepted by said 
Receiver as a compliance with the terms of the agreement 
entered into by the said Receiver and said Shareholders 
Committee. 
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(3) That defendant Receiver and defendant Comptroller 
of the Currency be required to complete the settlement with 
the shareholders of said United States Savings Bank in 
accordance with the terms of said agreement between the 
Receiver and the Shareholders Committee. 

(4) That said completion of performance of this agree¬ 
ment be under the supervision and direction of this Court 
and that said Court may by its decree bind the plaintiffs 

and all shareholders similarly situated to all terms 
125 of said agreement and decree that upon performance 
thereof all rights of action and causes of suit against 
the Receiver, Comptroller of the Currency and persons 
mentioned in said agreement in behalf of any stockholder 
of said bank are forever barred. 

(5) And for such other and further relief as may be 
necessary to complete justice to parties hereto and those 
represented herein as classes or groups. 

WILLIAM E. RICHARDSON, 
National Press Building, 

i NORMAN FISCHER, 

i Edmonds Building, 

Washington, D. C., 

i Attorneys for Plaintiffs. 

*••••••••* 

141 Answer of Defendants Preston Delano and Harry J. 
i Hall to Complaint for Declaratory Judgment , to Com- 
i firm Agreements and to Compel Payment of Divi¬ 
dends. 

Endorsed: Filed Dec 3 1941 

Come now the defendants, Preston Delano, Comptroller 
of the Currency, and Harry J. Hall, Receiver of the United 
States Savings Bank, and, for Answer to Complaint in the 
above entitled action, state as follows: 

• •••*••••• 
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150 Joint and Several Answer of Defendants George B. 
Fraser, David B. Karrick, Fidelity Storage Com¬ 
pany, a Corporation, and Fontanet Furniture House, 
Inc., a Corporation. 

Endorsed: Filed Dec 24 1941 

1. Paragraph one is admitted. 

2. These answering defendants are not advised as to the 
truth of paragraph two of the complaint and ask strict proof 
thereof. 

3. These answering defendants were and are depositors 
in said United States Savings Bank, as alleged in para¬ 
graph three of said complaint, and have received dividends 
on their said deposits amounting to 100% of the principal 
thereof. 

Further answering paragraph three of the complaint 
these answering defendants say that they are advised that 
one of the defendants herein, Preston Delano, Comptroller 
of the Currency, has made and is now making the 

151 contention that these answering defendants are each 
entitled to receive interest on their deposits, which 

were in said United States Savings Bank at the time it was 
closed and a Conservator appointed, at the rate of six per 
cent on the unpaid balance of their deposits amounting to 
12.55% thereon, and these defendants say that they did 
make a certain assignment to a committee acting on behalf 
of the shareholders of said bank purporting to give to said 
committee any interest or right to interest they might have 
against said bank in excess of a total of 3%, but these an¬ 
swering defendants say that when they made said assign¬ 
ment they understood and believed that all deposits of said 
bank would be treated alike and that all interest payments 
by the defendant Delano, as Comptroller of the Currency, 
and the defendant, Harry J. Hall, as Receiver of the United 
States Savings Bank, would be ratable and equal to all such 
deposits and they say that such was the meaning and pur- 





50 


port of the letter of Frederick X Young, Receiver of said 
Bank, prior to the appointment of the defendant Hall, sent 
to these answering defendants under date of March 12,1941, 
Exhibit D to plaintiffs’ complaint in this cause, and these 
answering defendants further say that the form of assign¬ 
ment attached to plaintiffs’ complaint herein, marked Ex¬ 
hibit E, and the letter of the stockholders’ committee at- 
' tached to said complaint herein, marked Exhibit F, were of 
the like tenor and effect, that is, that 3% would be paid to all 
and that when an amount deemed sufficient by the defendant, 
the said Preston Delano, as Comptroller of the Currency, 

1 were filed with said stockholders committee that thereupon 
said plan of settlement compromise outlined in said letters 
would be deemed in full force and effect. 

4. Paragraph 4 is admitted, and these answering defen¬ 
dants say that a Receiver for said bank was appointed on 
the 21st day of February 1934, and that upon said date said 
United States Savings Bank was declared insolvent. How¬ 
ever, these answering defendants says that said bank was 
not insolvent on said date, or at any subsequent date. On 
the contrary, the answering defendants say that when 
closed, as aforesaid, on March 3, 1933, and when declared 

insolvent on the 21st day of February, 1934, said bank 
152 was absolutely solvent, its assets aggregating more 
than its liabilities of all kinds and character, and 
that said bank was then able to pay all of its liabilities in¬ 
cluding all deposits and other charges against it if and when 
the same were demanded. 

5. These answering defendants say that they believe that 
all deposits have been paid 100% as alleged in paragraph 
5 on the dates and in the amounts set forth, except an al¬ 
leged deficiency of interest amounting to $204,527.35, as es¬ 
timated by the defendant Preston Delano, Comptroller of 
the Currency, which estimate, if correct, would amount to 
$12.55% on all deposit balances. 

6. 7, 8 and 9. These answering defendants say that they 
believe the averments of paragraphs 6,7,8 and 9 or correct. 
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10. As to the allegations of paragraph 10, these answer¬ 
ing defendants are without sufficient information to answer 
the same and demand proof thereof. They are generally 
advised that a committee of stockholders was appointed 
and issued to them and all other depositors a certain letter 
as such committee, copy of the same being attached to plain¬ 
tiffs ’ bill of complaint as Exhibit F. 

11,12, 13,14. These defendants have not sufficient infor¬ 
mation to answer the allegations of paragraphs 11, 12, 13 
and 14 and demand strict proof of the same. 

15 and 16. These answering defendants say that on or 
about March 15,1941, each of them received from Frederick 
J. Young, then Receiver of said United States Savings 
Bank, a letter, Exhibit D 1, a financial statement, Exhibit 
D 2, assignment of claim, Exhibit E, and also a letter from 
a certain shareholders committee, headed by William R. De- 
Lashmutt, Exhibit F to plaintiffs’ complaint, which said let¬ 
ters became and were the basis for your answering defen¬ 
dants signing and delivering to said stockholders commit¬ 
tee that certain assignment of claim hereinbefore referred 
to wherein and whereby said defendants agreed to accept 
full cancellation of all liability of said bank to them on in¬ 
terest for a total of 3% on their balance in said bank from 
the time the same was closed. 

153 17 and 18. These answering defendants are not 

sufficiently informed of the facts to make answer to 
paragraphs 17 and 18 and therefore demand strict proof of 
the same. 

19 and 20. These answering defendants say that they 
are informed generally to the effect that the allegations of 
said paragraphs 19 and 20 are true, but not having first 
hand and specific information with respect thereto, they 
demand strict proof of the same. 

21. Not having sufficient knowledge to categorically admit 
or deny the allegations of paragraph 21 these answering de- 
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fendants demand strict proof of the same, but as to them¬ 
selves and many other depositors these defendants allege 
the facts to be that they interpreted the letters sent out by 
the former Receiver of said bank, Frederick J. Young, and 
the exhibits thereto attached, (Exhibits Dl, D2 and E) to 
have meant only one thing, to wit: that all depositors would 
receive a ratable distribution of interest amounting to 3% 
upon their balances in said United States Savings Bank at 
the time it was closed, and that they understood Exhibit F, 
to wit: the letter from the shareholders committee, to have 
a like meaning and effect and that they interpreted all said 
exhibits when received by them as offers of compromise with 
them of their claims for interest by giving them 3% on their 
bank balances in full, and that they also understood that all 
other depositors would be paid the same amount and that 
all payments would be equal and ratable, and they signed 
and delivered to said shareholders committee an assignment 
in the nature of a compromise (Exhibit E to plaintiffs’ 
complaint) and delivered the same to said committee of 
shareholders, and they now ask that the Court examine, re¬ 
view and judicially determine the real import of the same 
and that the Court hold the same to be a bona fide com¬ 
promise of the rights of your answering defendants’ in¬ 
terest to the extent of 3% and that the same be ordered paid 
in liquidation of their claim to interest and that all other 
depositors be paid like amounts in order that all interest 
claims may be finally and judicially determined and ratable 
amounts in the sum of 3% paid by said defendant, 
154 Harry J. Hall, as Receiver of said United States Sav¬ 
ings Bank, and all pending litigation involving said 
Savings Bank and its stockholders and/or its assets be 
finally settled and dismissed. 

22. Answering paragraph 22 of plaintiffs’ complaint, 
these answering defendants say that said assignment merely 
represented their willingness to receive 3 per cent interest 
on their deposit accounts in full settlement of any liability 
of said United States Savings Bank as a banking institu- 
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tion and that agreeing to the same contemplated the sur¬ 
render of anything more—if anything more were due—and 
the acceptance of 3 per cent in full compromise of all rights 
of your answering defendants and said defendants ear¬ 
nestly believe and represent to the Court that such was like¬ 
wise the understanding of all depositors who signed similar 
assignment agreements and was likewise the understanding 
at least of some of the members of the shareholders com¬ 
mittee, who submitted to said depositors a letter on said 
subject, to wit: Exhibit E to plaintiffs’ complaint. 

Further answering these answering defendants say they 
are advised that at or before the signing of the agreement 
between Frederick J. Young, Receiver (acting for the Comp¬ 
troller) and the Shareholders Committee referred to by the 
plaintiffs, it was clearly and distinctly understood by all 
parties to the said agreement that the shareholders and the 
depositors should have the right to take such action as was 
necessary to bind all the depositors to accept 3 per cent, as 
it was not expected that all the depositors could be located 
or that all of them would execute assignments. This right 
or reservation was written in the face of the said agreement 
before its signing, and was a part of the said agreement 
when all the assignments referred to by plaintiffs were ex¬ 
ecuted, the Receiver and the Comptroller not offering any 
objection to said contemplated action to bind all the deposi¬ 
tors to take 3 per cent until after the shareholders had ex¬ 
pended much time, labor and money in securing the assign¬ 
ments referred to; then and not until then was any objec¬ 
tion offered by the Receiver or the Comptroller. 

23. These answering defendants are not advised as to the 
method of raising funds to pay the depositors in full as al¬ 
leged in paragraph 23, but they are advised that said com- 
mitte of stockholders did accept the plan set forth in 
155 Exhibits D 1, D 2, E and F attached to the complaint 
herein, but these answering defendants further say 
that said plan, as they then understood it and now under¬ 
stand, was for a unified ratable payment to all depositors 




54 


of 3 per cent only in full compromise and liquidation of all 
amounts due for interest on the various deposit accounts of 
said United States Savings Bank. 

24. These answering defendants are not advised as to the 
distributive benefits to the various stockholders of said 
United States Savings Bank, but believe that should all de¬ 
positors receive 3 per cent on their deposits as interest it 
would leave a substantial balance in the hands of the Re¬ 
ceiver to be paid over by said Receiver to the said United 
States Savings Bank for distribution ratably to all stock¬ 
holders, and these answering defendants are further ad¬ 
vised that said Wade H. Cooper did endeavor and has con¬ 
tinuously endeavored to induce the Comptroller and Re¬ 
ceiver to agree to such plan and to recommend it to the 
Court which they have refused to do. 

25 and 26. These answering defendants believe that the 
allegations of paragraphs 25 and 26 are substantially cor¬ 
rect, but they are further advised that no plan of settlement 
was ever submitted to them or other depositors, except that 
set forth in Exhibits D 1, D 2 and E and F of the attached 
bill of complaint herein, and that no prior or subsequent ne¬ 
gotiations were in any wise binding upon them. 

27 and 28. These answering defendants are advised that 
said Wade H. Cooper did mail out cards as alleged in para¬ 
graphs 27 and 28 and did insert the notice in a certain news¬ 
paper as alleged. These defendants, however, said that 
said action by said Cooper was on his own responsibility 
and without the knowledge or consent of these defendants 
or their counsel and that whether or not said action by said 
Cooper brought about a controversy which has cast a cloud 
upon the assignments and plan, as alleged, they believe the 
same to be irrelevant since the proposition itself, as repre¬ 
sented by Exhibits D 1, D 2, E and F set forth the whole 
proposition, as these answering defendants are advised and 
could not be modified by any subsequent action. 

156 For further answer to the complaint herein these 
answering defendants say that another proceeding 
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is pending herein, Equity No. 65,140, wherein Frederick J. 
Young, Receiver (Harry J. Hall, Successor) is plaintiff and 
Catherine Barry, et al., are defendants, involving the ap¬ 
proval or disapproval by this Court of the plan of adjust¬ 
ment and settlement submitted by said Receiver to stock¬ 
holders and depositors of said United States Savings Bank, 
and these answering defendants say that this suit relates 
itself to the same proposition and involves the same issues 
and questions and requires a judicial determination of sub¬ 
stantially the same matter, to wit: the question of whether 
or not the said compromise settlement, as provided in said 
Exhibit D 1, D 2, E and F to the complaint herein should 
be approved as set forth in said Exhibits, and these defen¬ 
dants say that in order to have a final and early dispositions 
of said matters and controversies so involved in both of 
said proceedings that this proceeding should be consoli¬ 
dated with said Equity Cause No. 65,140 for final hearing. 

Wherefore, these defendants having fully answered, pray: 

(1) That this cause of action be consolidated with said 
Equity cause No. 65,140, for final and early hearing. 

(2) That this Court determine the said plan of final com¬ 
promise and settlement in accordance with Exhibits D 1, 
D 2, E and F attached to the bill of complaint herein and 
not otherwise. 

(3) That the compromise herein set forth be decreed to 
be fair, just and reasonable, and that the same be approved 
and the plaintiff receiver required to carry the same out 
by making interest payments of 3 per cent only to all depos¬ 
itors forthwith, and that the Court decree that all the depos¬ 
itors are bound thereby. 

(4) That said causes above referred to be advanced to 
immediate hearing in order that the long, drawn-out litiga¬ 
tion already incurred, may be terminated and future delays 
avoided. 
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1157 Answer of Defendant, Sanitary Grocery Company, 
a Corporation, to Complaint Herein. 

Filed Jan 2 1942 

Now comes the defendant, Sanitary Grocery Company, a 
corporation, and for answer to the bill of complaint filed 
in the within cause, says as follows: 

That it admits the allegations of paragraph 1 of the said 
Complaint; and it admits the allegations of paragraph 3 
i of said Complaint to the effect that it was a depositor in 
said United States Savings Bank when said Bank was 
closed by order of the Comptroller of the Currency, and that 
it has received dividends aggregating 100% of its deposits 
and being recognized by the Comptroller of the Currency 
as entitled to interest at the rate of 6% per annum on the 
i unpaid balance of its deposit, amounting to 12.55% thereon, 
i and that it has assigned to a Committee acting in behalf 
! of the shareholders of said Bank its interest in excess of 
i 3%, but that it is without knowledge or information suffi- 
i cient to form a belief as to the truth of the remaining alle¬ 
gations contained in said paragraph 3 of said Complaint; 
and that it is without knowledge or information sufficient 
' to form a belief as to the truth of the remaining allega¬ 
tions contained in the complaint. 

158 Further answering said Complaint this defendant 
i says that in executing the aforesaid assignment it 

was understood by this defendant that it was to receive 
interest of 3% on the balance of its deposit in the said 
United States Savings Bank from the date the bank was 
! closed; and it is the desire of this defendant that the Court 
adjudicate the matter at the earliest possible moment ac¬ 
cording to the law and equities involved in the controversy. 

Wherefore, this defendant having fully answered prays: 

1. That this cause be advanced to an early hearing, and 
i that the Court decree this defendant entitled to interest of 
3% on its balance on deposit in the said United States Sav¬ 
ings Bank from the date of the closing of said bank, and 
that the Receiver be required to pay the same forthwith. 

• •••••••• 
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159 Motion to Strike Joint and Several Answer of De¬ 
fendants George B. Fraser, David B. Karrick, Fidel¬ 
ity Storage Company, a corporation, and Fontanet 
Furniture House, Inc., a corporation. 

Filed Jan 22 1942 

The defendants, Preston Delano and Harry J. Hall, move 
to strike the entire answer filed by the defendants, George 
B. Fraser, David B. Karrick, Fidelity Storage Company, 
a corporation, and Fontanet Fnmitnre House, Inc., a cor¬ 
poration, and as grounds for said motion state: 

1. The alleged answer is not responsive to, nor does it 
purport to meet, the allegations of the bill of complaint. 

2. The alleged answer, in effect, seeks to assert an inde¬ 
pendent action, which is bad in that: 

(a) Relief is sought against individuals not parties to the 
cause. 

(b) The relief sought is not within the jurisdiction of the 
court. 

(c) The identical relief sought has been denied in the 
case of Young v. Barry, Equity No. 65140 in this court and 

is now res adjudicata 

160 (d) The alleged answer asks no relief for the de¬ 
fendants therein named but seeks to have the court 

compel depositors, who are not before the court, to assign 
their vested claims to shareholders of the United States 
Savings Bank 

3. The alleged answer seeks the same relief asked for by 
defendants, George B. Fraser and Fidelity Storage Com¬ 
pany, in an application of November 25th, 1941 for leave 
to file an intervening petition in Young v. Barry, Equity 
No. 65140, which application has not been acted upon by 
the court. 

4. And for other reasons apparent on the face of said 
answer which will be urged on the argument of this motion. 

• •••••••• 
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Order 

Filed Mar 30 1942 


Upon consideration of the motion of the defendants, De- 
' lano and Hall, to strike the answer of the defendants, 
George B. Frazer and others, it is by the Court this 30th 
day of March, 1942, 

Ordered That Said Motion Be and It is Hereby Over- 
1 ruled, without prejudice to the right to renew said motion 
at the trial of this cause, and 

It is Further Ordered, That this cause be and it is hereby 
consolidated with Equity Cause No. 65,140, entitled Harry 
Hall, Receiver v. Catherine Barry, Executrix, et al., and 
said consolidated causes are advanced for trial and re¬ 
ferred to the Assignment Commissioner to fix an early trial 
date, and 

It is Further Ordered, That all pending motions are to 
be considered and disposed of by the trial court on said 
trial. 

JENNINGS BAILEY, 

Justice . 
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Order 


Filed Mar 31 1942 

Upon consideration of the motion of Wade H. Cooper, in¬ 
terested as a stockholder in the above cause, it is Ordered 
that he be permitted to intervene by the filing of a petition 
or such other pleading as he may deem advisable for the 
protection of his interest. 

JENNINGS BAILEY, 

Justice. 


59 


187 Motion to Strike Answer and Cross-Complaint of 
Wade H. Cooper Filed in the Above Captioned Con¬ 
solidated Cause on April 15 , 1942 , and to Strike the 
Amendments to Answers and Cross-Complaint of 
Wade H. Cooper Filed in Said Consolidated Cause on 
April 22,1942 

Filed Apr 29 1942 

Comes now Harry J. Hall, Receiver of the United States 
Savings Bank, by his attorneys, and moves the court for 
an order to strike the Answer and Cross-complaint of 
Wade H. Cooper filed in the above captioned consolidated 
cause on April 15, 1942, and to strike the Amendments to 
Answer and Cross-complaint of Wade H. Cooper filed in 
said consolidated cause on April 22, 1942, and for grounds 
therefore states: 

1. The Answer and Counter-claim and Amendments 
thereto assert that the United States Savings Bank was ar¬ 
bitrarily closed, that it was never insolvent, that it is now 
solvent and should be reopened and restored to its stock¬ 
holders. 

2. All of these contentions have been finally adjudicated 
against said Wade H. Cooper in the case of Cooper vs. 
Woodin, 72 Fed. (2d) 179, 63 App. D. C. 311, and the case 

of United States Savings Bank vs. Morgenthau, 85 

188 Fed. (2d) 811, 66 App. D. C. 234, which this court 
may judicially notice. 

3. Similar relief has heretofore been asked by Wade H. 
Cooper in this case of Hall, Receiver, vs. Barry, which case 
has now been consolidated with the case of Goldsmith vs. 
Delano, and was denied by Mr. Justice Luhring, thereby es¬ 
tablishing a decisive rule of law in this case. 

4. And for other reasons which will be presented at the 
hearing on this motion. 
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IN THE 


United States Court of Appeals 

foe the District of Columbia 


October Term, 1942. 


No. 8369. 


WADE H. COOPER, Appellant 
vs. 

CHARLES A. GOLDSMITH, et al., Appellees 


And No. 8370. 


GEORGE B. FRASER, et al., Appellants 

vs. 

CHARLES A. GOLDSMITH, et al., Appellees 


REPLY BRIEF OF APPELLANT, WADE H. COOPER. 

Appellees in their brief (P. 2) say that appellants’ brief 
“discloses inaccuracies, omissions and misleading repre¬ 
sentations” and cite the statement of the other appellants 
to the effect that the depositors in Cooper vs. Woodin, 63 
App. D. C. 311; 72 F (2nd) 179, agreed to waive 35 per cent 
of their claims to open the bank. Let us say that while the 
opinion of the Court may not show it, it is a fact that hun- 


dreds, if not thousands, of depositors did agree to waive 
1 35 per cent. An examination of the record in Cooper vs. 
Woodin, supra should show that fact of all of which this 
Court may take judicial notice. The record should also 
show that these waivers were signed over the public pro¬ 
tests of the Comptroller, and that the Comptroller agreed 
to approve waivers of 25 per cent himself, whereas his coun- 
1 sel now seeks to prolong litigation after all claims have 
been paid 100% (over a fractional part of 25 per cent), over 
1 unclaimed and illegal interest at that. 

Appellees further say that the other appellants “further 
indulge in the unwarranted conclusion that the United 
States Savings Bank was solvent ’ \ The appellees admit 
(Cooper App. P. 12) that the principal or all deposit claims 
have been paid in full, and that $204,527.35 is now 
claimed for interest. The statement of the Re¬ 
ceiver of February 21, 1941 (Cooper App. P. 19) 


shows assets (Estimated) of.$ 72,650.00 

Cash on hand. 101,400.75 


and his statements further show (Cooper App. P. 45) that 
' he had uselessly expended $56,500.51 since this useless and 
frivolous assessment suit (Equity 65,140) was instituted 
1 in 1938, which added to the $171,000 equals $227,000 or about 
$25,000 more than the $204,000 now claimed for interest. 
Therefore, the charge of misrepresentation against other 
appellants, for whom we hold no brief, seems to disappear 
in view of the facts in this record, and facts of winch the 
Court may take judicial notice. 

Appellees next complain in their brief (P. 2) that the 
Comptroller and the Receiver had answered and that the 
other appellants were mistaken in asserting that he had not. 
i Failure to answer the cross complaint of appellant Cooper 
! is admitted by appellees and the right of the Court to pro¬ 
ceed, without an answer, is den : ed by appellants. 
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Appellees next insist that the Court cannot consider the 
various affidavits and other memoranda submitted upon mo¬ 
tion for a new trial, as it was not evidence. We are not 
aware of any such holding. The memoranda a«d affidavitc 
were filed at the request of Justice Luhring as objections 
to the plan for unequal distribution, and the objections 
were sustained (Cooper’s Appendix Ps. 8-11). How could 
the affiants testify when the opportunity was denied them 
by the pre-trial Court? Their only alternative was to sub¬ 
mit affidavits and memoranda, which thev did. 

Appellees next complain that Mr. Justice Luhring re¬ 
fused to approve the plan to pay some depositors 3% in¬ 
terest and others 12.55% for the reason that the depositors 
were not advised that the plan contemplated full payment to 
the non-consenting. In this one thing they are correct. 
Appellant Cooper did not intend to quote Mr. Justice Luh¬ 
ring on Page 7 of his brief. He used the word “unfair” 
as to the plan as the fundamental cause of Mr. Justice 
Luhring’s refusal and not his language. Are Appellees 
or their Counsel prepared to assert on their honor as men 
that a plan which pays one set of depositors four times as 
much as another set of depositors, is fair and equitable? 
Why are they so sensitive about this? Certainly the plan 
is grossly unfair, as any honest depositor or any honest 
man is bound to agree, whether he be receiving 3% or 
12.55% as urged by the Comptroller. This itself voids the 
entire plan according to Pomeroy in his admirable work on 
Specific Performance. Further reference will be made to 
this. 

The Comptroller in his letter of September 22, 1941 
(Cooper App. P. 10) when the question of approval was be¬ 
fore Mr. Justice Luhring, declared: 

“• • • This office feels that such doubt should be re¬ 
solved in favor of the objecting depositors and that 
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the proposed plan of settlement should not be approv¬ 
ed, and the litigation should thereupon be proceeded 
with for the purpose of enforcement in full of the lia¬ 
bility of the shareholders of the bank upon the assess¬ 
ment heretofore levied by the Comptroller of the Cur¬ 
rency.’ y 

Since when did the Comptroller change his mind and 
enter into a collusive arrangement to avoid the very thing 
that he urged Mr. Justice Luhring to do? He cannot be 
heard, as he consented to the order (App. P. 10, and see 
Ganns vs. Goldenberg, 39 App. D. C. 597). 

Having disposed of the “sensitive” objections of ap¬ 
pellees, let us proceed to dispose of their ten points in prop¬ 
er sequence as briefly as possible. 

ARGUMENT. 

I. 

Appellees insist (their brief Page 15) that “Obviously 
i appellants seek to create the inference that Equity No. 
65,140 was heard and dismissed upon its merits.” On the 
i contrary, this Appellant Cooper stated that he physically 
exhibited to the Court the statements of the Comptroller 
or his Receiver (Cooper App. P. 45) showing that former 
i Receiver Young had expended in excess of $56,000 since 
the institution of Equity 65,140; that at the time the suit 
i was instituted he had on hand twenty-five or thirty-five 
thousand dollars more than he needed to pay the $204,000 
interest claimed, included the ten or twelve months delay 
in liquidation in promoting the Hamilton National Bank 
(Cooper App. 45) and there is no denial or any question of 
the correctness of these statements by anyone. Was this 
i suit instituted in good faith or not? Mr. Justice Letts 
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did not hesitate to question the good faith of the suit, when 
it was before him on motion to strike, and stated that he 
was inclined to believe that any Court had inherent power 
to dismiss any case when it was not brought in good faith. 
We think he was correct, but at that time we had not filed 
a cross-hill and did not press the matter. The order in the 
instant case very properly dismisses Equity 65,140. There 
is no reason apparent to the contrary. There are no condi¬ 
tions attached to the dismissal. It does not recite that up¬ 
on consummation of the plan, Equity No. 65,140 shall be 
dismissed. The dismissal is absolute and consented to by 
all the appellees and is not appealed from and cannot be, 
as stated by this Court in Ganns vs. Goldenberg (39 App. 
D. C. 597) where the appeal was dismissed as the appeal¬ 
ing party consented to the order of dismissal. 

n. 

Appellees next insist that the objections, and memoranda 
submitted by 137 depositors protesting against the ap¬ 
proval of the plan, to Mr. Justice Luhring at his request 
(Cooper Appendix P. 8) were not sworn to and not in legal 
form. The rule nisi did not state that formal objections 
should be made, as that requires time, expense, and money. 
The Court had a perfect right to hear any objection formal 
or informal, in open Court, as it frequently does, and the 
Court even “on its own motion’’ should interpose a defense 
to the plan that it is illegal and contrary to statute, 12 
USCA §194 (Fitzsimmons v. Eagle Brew. Co., 107 F. 2d. 
712, 713). This explains why the law (12 USCA §194) re¬ 
quires a ratable dividend, as depositors should not be sub¬ 
jected to a lot of expense to protect themselves against their 
own Trustee. The plan itself was unfair and in fraud of 
the consenting depositors. The Court did not have to in- 
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quire any further, unless it wished to do so. Appellees 
even question the propriety of the opinion and order of 
Justice Luhring being a part of the record as required by 
Rule 75(g). They did not object to it at any time, but 
consented, and later insisted that this Court should know 
the “background’’ of Equity 65,140 (Cooper App. P. 4). 
The appellees included it in their Appendix (Page 29) 
and now seek to repudiate it. With what manner of men 
are we dealing? While not hydroheaded, they act well. 
Was it or not their duty to disclose the action of Mr. Jus¬ 
tice Luhring in their answer in Civil Action No. 13,587? 
These lovely gentlemen seem to forget that they are officers 
of the Court and owe a duty to the Court. In all good con¬ 
science the attorneys for the Comptroller and Receiver 
should personally be required to pay all the costs and for 
printing of briefs in this case. That will stop further 
“raids” on the assets of the Savings Bank, already raided 
to the extent of thirty or forty thousand dollars for alleged 
attorneys’ fees, much more than the traffic should bear. 
It will also stop the attempt to force this unfair and fraud¬ 
ulent plan upon the innocent depositors, who had a right to 
rely upon the statement of the Receiver as giving all the 
facts and not concealing the fact of a separate and secret 
agreement, the purpose of which was to inveigle them into 
surrendering a part of their claim (without consideration) 
to other depositors, contrary to law. 

The opinion of Mr. Justice Luhring is an order of the 
Court and is so declared when he said “It is so ordered.” 
and signed it. There is no mistake in the order for the opin¬ 
ion explains it very fully. But if there be any omissions or 
anything that is not clear, then he has a right to correct 
it, as stated in Reynolds vs. U. S., 18 F. Supp. 739, accord- 
I ing to Corpus Juris Annotations (1938), page 961, “Fed¬ 
eral District Court has inherent power to enter nunc pro 
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tunc order to settle omission in record.” And in the same 
case, “Purpose of nunc pro tunc order is to amend records 
to correct mistakes by Clerk or other Court Officer, or in¬ 
advertences of Counsel, or to settle defects or omissions in 
record, even after lapse of term.” See numerous decisions 
on page 961 Supra. Plaintiffs had no intention of appeal¬ 
ing from Mr. Justice Luhring’s order. They elected to 
bring Civil Action No. 13,587 on November 8,1941, the day 
following the decision by Justice Luhring (Cooper App. 
pages 10, 12). It seems clear that they are bound by Mr. 
Justice Luhring’s opinion or order upon the principle of 
res judicata . Counsel for the Comptroller and Receiver, 
with or without the consent of the Comptroller, are making 
a lot of noise, but it should be remembered that the Comp¬ 
troller and Receiver were not and are not the Plaintiffs 
in Civil Action No. 13,587, the appealed case. The real 
Plaintiffs, three small stockholders care nothing about it. 
All they are interested in is ridding themselves of fur¬ 
ther pursuit and annoyance in Equity No. 65,140, the assess¬ 
ment suit. And the Comptroller should not be permitted 
to change his position and trifle with the Court. 

m. 

Appellees insist (their brief, page 22) that the position 
of the other appellants in appealing to the Court to require 
all depositors to accept 3% alike is beyond the power of the 
Court, and that they are bound by the action of Justice 
Goldsborough who refused to entertain, as a class action, a 
petition to bind all on July 17, 1941 in Equity No. 65,140. 
A peculiar principle that the action of Justice Goldsborough 
is binding on the other appellants, but the action of Justice 
Luhring is not binding on Plaintiffs in the instant case. 
But we understand that the other appellants are now in- 
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sisting that this Court, as a Court of Equity, having as¬ 
sumed jurisdiction for one purpose, assumes jurisdiction 
for all purposes. Appellees on page 25 of their brief say: 

“However, the very purpose of the proposed peti¬ 
tion to require non-assenting depositors to accept less 
than the full amount of their interest claims discloses 
on its face the existence of two classes of depositors 
with conflicting interests. ’ ’ 

Appellees then cite in support of their theory the case of 
Hansberry vs. Lee, 311 U. S. 32, L. Ed. 22, which con¬ 
cludes (page 26) with this observation: 

“Such a selection of representatives for purposes 
of litigation, whose substantial interests are not nec¬ 
essarily or even probably the same as those whom they 
are deemed to represent, does not afford that protec¬ 
tion to absent parties which due process requires 
• • # >> 

Most certainly the three small stockholder Complainants in 
the instant case (Civil Action No. 13,587), are bound by the 
action of Mr. Justice Luhring, if the other appellants are 
bound by the action of Mr. Justice Goldsborough, who re¬ 
fused to even permit the filing of their petition as a class 
action. And more than that, the interests of the two classes 
in the instant case are entirely different and come within 
the circle mentioned by Appellees on page 25 of their brief 
and as defined by the Supreme Court in Hansberry vs. Lee, 
Supra. 


IV. 

! Appellees next insist, as usual, that no real issue is pre¬ 
sented except the interpretation of the letters of the Re¬ 
ceiver and the stockholders ’ Committee, and that Appel¬ 
lant Cooper is bound by the past decisions of this Court 
in holding that the Savings Bank was insolvent. The agree¬ 
ment with the Comptroller or his Receiver with the Stock- 
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holders ’ Committee was one thing, but the agreement with 
the depositors and the stockholders was quite a different 
thing, as the letters show and as will be supported by the 
testimony of a majority, if not all, of the members of the 
Committee. Why did the Comptroller and his Receiver re¬ 
fuse to ask some of the depositors to assign 75 percent of 
their claim directly to other depositors? The answer is 
easy, because he knew they would not consider it a mo¬ 
ment. Appellant Cooper agrees that the new charges 
showing arbitrary and fraudulent acts in closing the Bank, 
may not be pertinent at this time, but they become per¬ 
tinent immediately upon the vacating of the decree in this 
case, and the setting aside of the unfair, fraudulent and void 
agreement sought to be enforced herein. We will deal with 
this later. 

y. 


Appellees insist that Appellants do not point to a single 
case sustaining their contention that Mr. Justice McGuire 
was without any authority to consider the case on its merits 
on pretrial hearing. This is another instance of their at¬ 
tempt to reverse the divine rule and call, not the sinners, 
but the righteous to repentance. The burden is on them 
to show lawful authority, w T hich they cannot do. Their as¬ 
sertion or challenge is on a par with challenging us to prove 
that the world will never come to an end. W'e do not know 
of any other Judge or Justice who has ignored the law and 
the rule and traveled as fast and as far as Mr. Justice 
McGuire did. Appellees complained in the outset about 
statements not being in the record, and then proceed to 
quote from speeches and articles of different Judges, none 
of them in the record, in an attempt to justify Mr. Justice 
McGuire’s action, but not one sustains them, from Judge 
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Dobie’s “Omnium gatherum ” where he scattered the fabled 
Miltonian leaves along the brooks of Vallambrosa to our 
own local Judge Laws, and then fail to record the most per¬ 
tinent part of his observations wherein he said: 

“Let it be understood in the beginning that the Court 
is not necessarily directing its efforts toward the relief 
of congestion and the speeding of hearings. One of 
the vital, if not the outstanding, advantages of pre¬ 
trial procedure is to take the trials of cases out of 
the realm of surprise and maneuvering, whereby an 
unwarv counsel might see the just case of his client 
lost.”" 

There is a clear and comprehensive statement of the pur¬ 
pose of a pre-trial hearing. The action of Mr. Justice Mc¬ 
Guire was a surprise to everybody concerned (App. P. 
42). Those large depositors who submitted affidavits on 
the motion for a new trial were denied the right to appear 
at a trial as ordered by Justice Bailey (Appellees’ App. 
58); the other parties were denied the right to amend their 
pleadings, if necessary; and this appellant Cooper, as the 
result of the Court’s action was denied the right to submit 
amendments showing that the alleged contract with Re¬ 
ceiver Young was void for want of consideration; that it is 
void for the reason that there was no meeting of minds 
and no mutuality; that the decree of this Court in No. 
6605, October Term 1935, was obtained by misrepresenta¬ 
tion and fraud of the former Comptroller in appointing 
a Receiver to build up a large expense and interest account 
to carry out his plan to wreck the bank, though it was per¬ 
fectly solvent; that he fraudulently obtained said decree 
by representing to the Court that the National Bank Law 
controlled as to liability, when he knew it was wholly false, 
as he knew at the time that the Laws of West Virginia con¬ 
trolled as to liability; that said decree in No. 6605 was 
obtained by fraudulently injecting the figure of $162,000 
for interest and $78,000 expense into his brief, when said 
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figures had never been and were not then a part of the plead¬ 
ings ; that said agreement was contrary to the law requiring 
a ratable dividend to all, etc. All this in addition to the 
other fraudulent acts as shown in this record. 

It is not necessary for Appellant to show what amend¬ 
ments he desired, as he was denied the right, as guaranteed 
by Rule 16. But these charges are all in the record in the 
lower Court, whether a part of the transcript or not, hav¬ 
ing been submitted subsequent to the unlawful decision by 
Justice McGuire. The foregoing is submitted as an illus¬ 
tration of the unfairness and the injustice of allowing such 
“snap” judgments to stand in violation of the order of 
Justice Bailey for a trial (Appellee’s App. p. 58) and as 
indicated by the observations of Mr. Justice Laws, in utter 
disregard of the law and Rule 16. The last clause of Rule 
16 plainly means preparing for trial, and nothing else. 

VI. 

Appellees deny that there was misrepresentation and 
fraud in the presentation of the plan of settlement or any 
fraudulent concealment by the Receiver or the Stockhold¬ 
ers Committee and that no such charges are made by the 
depositors or appellant Cooper. It is not necessary to use 
descriptive adjectives in order to sustain a charge of fraud, 
for it is a question of fact, and not of characterization or 
denunciation. The Court will take into consideration all 
the facts and circumstances surrounding the transaction. 
But if the Court will read part of the answer of appellant 
Cooper (Cooper App. P. 20) the charge is definitely made: 

“That this whole agreement referred to in the original 
bill in this cause is unfair, fraudulent and void, for the 
reason that the Comptroller of the Currency, or his 
agent and Receiver, did not advise the depositors of 
the true facts as already stated or what his intentions 
were in the future.” * * * 
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On pages 17 and 18 (Cooper’s Appendix) the depositors 
1 say they understood and believed from the said letters that 
i all depositors would receive 3% alike; that such belief was 
likewise the understanding of all consenting depositors; 
' that they executed the assignments with the reservation 
that all depositors would be bound to accept 3% alike, etc. 
1 Of course if the charge is not sufficiently definite, then it is 
only another illustration of permitting “snap” judgment 
and denying the right to amend as provided in Rule 16. But 
the depositors had a perfect right to rely upon and trust 
their Trustee, as all the authorities agree, and as stated by 
i the Supreme Court of West Virginia in Gall Receiver vs. 
Cowell, 118 West Virginia, Page 282, a party has a right 
to rely upon the representation of another party as true, 
in entering into a contract, though the other party is not 
1 occupying a fiduciary or trust relationship, as in the in¬ 
stant case. This is elementary law. Again we may in¬ 
quire why the Comptroller did not ask certain depositors 
to transfer directly to other depositors 75% of their claim 
1 to enable him to make settlement, instead of hiding the al- 
1 leged contract behind a Mohammed Veil? The effect is 
the same whether the facts were purposely or innocently 
withheld from the depositors. We hope the Court will read 
the short affidavits of the depositors on a motion for a new 
! trial (pages 41 and 42 Cooper App.) where they say: “We 
were misled and deceived, as no one * * * gave us any such 
1 information,” referring to the attempt to pay the affiants 
3% interest and others 12.55%. 

vn. 

We agree that it is quite proper for any depositor to sell 
or transfer his claim for interest, upon being fully advised, 
1 but it is contrary to the statute requiring a ratable divi- 



13 


dend, as already fully shown in the brief of the other ap¬ 
pellants (Ps. 14-19), for a depositor or the Comptroller or 
the Receiver to enter into any plan or scheme which con¬ 
travenes that law, and therefore such a contract is null and 
void, as against public policy. The consenting depositors 
deny that they were fully advised, and insist that the al¬ 
leged agreement is contrary to law. They are correct in 
both instances. 


vm. 

Upon the question of what, if any, interest is due, the ap¬ 
pellees seek to make it appear that Chief Justice Groner 
has already held in Davis Trust Company vs. Hardee, 66 
App. D. C. 168, 85 Fed. (2d) 571, 573, that interest is due 
while the Bank is in the hands of a Conservator and that 
interest at the legal rate is required. Chief Justice Groner 
in Hamilton vs. Bergling, 66 App. D. C. P. 84, distinctly 
stated, referring to the case of Hamilton vs. Offutt, 64 App. 
D. C. 385: 

“And that the w’ords ‘in the manner and to the same 
extent’ include the right to appoint a Receiver, col¬ 
lect the debts, sell the property and likewise to take 
all the necessary steps in the liquidation of the affairs 
of the bank, including the enforcement of the personal 
liability of the shareholders where there is such liabil¬ 
ity. But we also said there is nothing in the District 
Statute winch expressly creates double liability on 
shareholders in State banks doing business in the Dis¬ 
trict of Columbia.” 

These lovely young men are beyond our comprehension. 
In the same case of Hamilton vs. Bergling, supra , this 
Court held that the laws of West Virginia control as to 
liability. They must have known that fact, and they fail 
to refer to a single West Virginia case to sustain their po¬ 
sition that interest is due. Would it not be much more 
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commendable to stand up and tell the Comptroller and the 
Court that there is no case in West Virginia where inter¬ 
est has ever been paid or demanded of any solvent or in¬ 
solvent bank so far as the records show. They cite noth¬ 
ing but National Bank cases, none of which apply in the 
instant case. When Judge Clagett was representing the 
1 Receiver in the Seventh Street Savings Bank case, Berg- 
i ling vs. Wardell (1940) he did not hesitate to tell the Court 
that there was no holding by the Supreme Court of West 
i Virginia requiring interest. He also relied upon Rich¬ 
mond vs. Irons (1887) 121 U. S. 27, a National Bank case, 
' unrelated to the laws of the State of West Virginia, where 
1 the facts were different,, and the Court held, “* • * we can 
see no reason to deny * * * interest * * • according to the 
i nature of the contract * # *” as “would exist against the 
bank itself,” and denied interest to the class of creditors 
who accepted assets in payment of their claims. Payment 
1 of interest by a solvent bank is and ought to be offensive to 
i all fair minded men, as shown in our original brief (pages 
18 and 19). In fact the double liability law for National 
Banks was promptly repealed after the inauguration of 
President Roosevelt on March 4, 1933. National Banks in 
liquidation were not required to pay interest until the Su¬ 
preme Court engaged in judicial law making, and so held 
about fifty years ago contrary to the intention of the stat¬ 
ute. Why should this Court seek to enlarge upon or extend 
the law of West Virginia so as to include interest, when 
the State of West Virginia has never so held in any case 
at any time. The case of Downey vs. City of Yonkers, or 
Yonkers vs. Downey, 309 U. S. 594, and the case of Stein 
vs. Delano, 121 F. 2d 975, referred to by appellees are in 
appellant’s favor (Brf. p. 17), and do not affect the laws of 
West Virginia which are controlling in the instant case. 
However the Stein case did hold that “if there is a sur- 
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plus’’ (as here) “therefore, it may be argued that the pro¬ 
ceedings were wrongfully instituted and so the debtor 
should be excused from paying interest during the delay.” 
(Ps. 978, 979.) 

Finally, the appellees rely on the old case of the Bank 
vs. Morganthau, 66 App. D. €. 234, 85 F. (2d) 811, as de¬ 
claring that interest is due the depositors. The appellees 
seem to rely upon the theory that this Court cannot cor¬ 
rect the mistake made in its decision in that case by vacat¬ 
ing or overruling it as a result of misrepresentation or 
mistake at that time by the former Comptroller and his 
counsel, but it can do so as we will show. Furthermore the 
Court quoted the quotation in the Irons case below. 

In Richmond vs. Irons, 121 U. S. 27, 30 L. Ed. 864, at 
page 876 the Supreme Court said: <<# • * we see no rea¬ 
son to deny to the creditor * * * the same right to recover 
interest which, according to the nature of the contract of 
debt, would exist as against the bank itself * * The 
contract in the instant case is 3%, but the Comptroller in¬ 
sists upon 6%; and the case of Richmond vs. Irons, supra, 
was not a West Virginia case at all and does not apply in 
the case of a West Virginia bank, as opposing Counsel 
must know. 

IX. 

The decree dismissing Equity No. 65,140 was entered at 
behest and the request of the Comptroller and the Receiv¬ 
er, with appellant Cooper insisting upon a pre-trial all the 
time, and reading to the Court the statements of Receiver 
Young that the case was useless, as he had more assets 
than he needed for all purposes, but had wasted them. The 
order dismissing Equity No. 65,140 is absolute and uncon¬ 
ditional and not appealed from by anyone, as already stat¬ 
ed, and cannot be. 
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Appellant Cooper has always insisted that the depositors 
be paid the same dividend whatever it may be regardless 
of how it affects him personally, as the record in Equity 
65,140 will show. Appellant Cooper was sued for $56,000. 
The Comptroller in his letter in Equity 65,140, Sept. 22, 
1941 (Cooper’s App. P. 10) says that all doubts 

“should be resolved in favor of the objecting depos¬ 
itors and the proposed plan of settlement should not 
be approved, and the litigation should thereupon be 
proceeded with, for the purpose of enforcement in full, 
of the liability of the shareholders of the bank.” • • • 

This sounds more like a chance for a judgment for $56,000 
against appellant Cooper than such a profit as claimed. 
Appellant Cooper agreed to pay 3% to all depositors alike. 
The Comptroller, after the canvass closed, opposed a class 
action to that effect, leaving Cooper free to be guided by 
his conscience. He insists that the plan of the Comptroller 
is illegal, unfair, fraudulent and void for various reasons. 
And why not? Why should any one depositor receive four 
times as much as another. To ask the question is to an¬ 
swer it. 

X. 

1 Appellees do not seem to comprehend the fact that there 
are a few honest men and women left in the world. They 
are surprised that the other appellants (depositors) are 
doubtful if any interest is due at all, and only want 3% as 
agreed or the alleged agreement planned by the Comp¬ 
troller set aside. Let us say that there has never been any 
demand for interest by any depositor and none expected, 
unless stirred up for the purpose, as in the case of the four 
small depositor appellees who are claiming 12.55% and 
whose deposits are very small, in no way representative of 
a class action of which they are doubtful, as shown in their 
answer. It may be said right here that there is no oath 
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to the bill in Civil Action No. 13,587 as required by law or 
Rule 23(b) stating 1 that there is no collusion. 

Perhaps it is proper for this Court to know that twelve 
of the largest depositors who were not parties below and 
who were denied the right to intervene and their right to a 
trial have already filed an original bill to set aside the 
final order of Justice McGuire in Civil Action No. 13,587 
ordering 3% paid to some depositors and 12.55% to others 
as being void, as it violates 12 USCA §194 (Fishel v. Kite, 
69 App. 360, 362, 101 F. 2d 685) and other reasons. They 
are only asking for 3% as agreed or that the contract as 
claimed by the Comptroller be set aside for misrepresenta¬ 
tion and concealment in fraud of their rights. Another 
case of honest men and women whose example is worthy 
of admiration and emulation by all of us, including our 
young friends on the opposing side. Indeed, an honest 
man is the noblest work of God. 

Specific Performance. 

Pomeroy in his admirable work on Specific Performance 
of contracts, Third edition, Section XIII, Page 570, §229, 
in speaking of mistakes, declares: 

“In administering its remedy of Specific Perform¬ 
ance, equity requires that the contract shall not only 
be, in general, legally valid, but that it shall be free 
from unfairness, hardship, fraud or mistake. A mis¬ 
take, therefore, when established, according to its ju¬ 
dicial signification, will prevent a court of equity from 
enforcing the agreement.” 

This is elementary law and sustained or approved by all 
accepted authorities. 

Let us fairly and honestly apply the measuring rod, as 
above stated, and see if the contract in question meets the 
requirements in any particular. 
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1. It is not legally valid as it violates the law (12 USCA 
§194) requiring a ratable dividend and is, therefore, void 
as against public policy. (Fraser Brief, pages 14-19.) 

2. The agreement is grossly unfair as it requires 400 
per cent or four times as much paid to one set of depositors 
as to another. 

3. It is a hardship for a lot of misled or misguided de- 
i positors, without consideration, to surrender 75% of their 
! claim to other depositors, assuming that they are entitled 

to any interest at all. 

4. Whether the agreement is a fraud or not, is a ques¬ 
tion of fact, easily determined upon a trial, when all the 

i facts and circumstances surrounding it can be inquired 
into. 

I 5. Certainly it was a mistake. This Court may take ju¬ 
dicial notice of the fact that none of the consenting depos- 
1 itors, not one of them, would have executed an assignment, 
had he known that the assignment was to enable other de- 
i positors to receive four times as much as he would receive 
or that he would likely receive four times as much by re¬ 
fusing to consent to 3%. 

A “mistake,” says Pomeroy, will prevent the Court from 
enforcing the agreement. Pomeroy also says (page 148, 
§57): 

“It is a fundamental principle that equity will not de¬ 
cree specific performance of a contract unless the un¬ 
dertaking to be enforced is founded upon a valuable 
consideration, moving from the party on whose behalf 
the performance is sought; in other words, the remedy 
cannot be obtained for a merely voluntary agreement.” 

This alleged contract in question was never made known 
to the depositors by the Comptroller or his Receiver, their 
i Trustee. The contract was for the benefit of the nonconsent- 
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ing depositors, without any consideration whatever from 
them to tne consenting. It is so unfair and iniquitous that 
Appellant Cooper has been roundly criticised for advising 
some of the depositors of its real purpose and intent, and 
this criticism comes from the Comptroller and his Receiver 
or their counsel, whose duty it is to fairly and properly 
protect the interest of all depositors alike. Now let us 
briefly inquire as to what other authorities have to say on 
the subject of this or similar agreements. 

Fraud or Mistake. 

Mr. McNeill and Mr. Dempsey, counsel for the depositor 
appellants, have already cited authority after authority 
showing that the agreement in question is contrary to the 
law requiring a ratable dividend and therefore void. There 
is no denial of the law. Not a single case, not one, is cited 
by opposing counsel. They seek to avoid the law by claim¬ 
ing that the assignments were to the stockholders commit¬ 
tee. But the committee was only a subway, a conduit, for 
the benefit of the non-consenting depositors, as proposed 
by the Comptroller or his Receiver. It is clear as crystal 
that no consideration whatever passed from the non-con¬ 
senting to the consenting depositors, their action being 
“purely voluntary” as stated by Receiver Young in his 
letter (App. P. 25) which alone voids the contract. 

“The general rule (American Juris, Vol. 21, page 674) 
that the failure to perform the duty to make disclos¬ 
ures which rests upon one because of a trust or con¬ 
fidential relation constitutes a fraud sufficient for a 
court of equity to relieve against the judgment,” cit¬ 
ing authorities. 

“A species of fraud (American Juris. Vol. 31, page 
670), frequently regarded as sufficient for equitable 
relief from a judgment is misrepresentation,” citing 
authorities. 
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The consenting depositors were made to believe that they 
were consenting to 3% for the benefit of the stockholders, 
which was untrue. 

“A mistake (American Juris. Vol. 31, page 742) may 
be such as to constitute sufficent cause of opening, 
modifying or vacating judgment,” citing authorities. 
“Contracts (Corpus Juris S. Vol. 7, page 198) the ob¬ 
ject of which is to constitute a fraud or breach of trust 
or breach of duty on the part of one who stands in a 
fiduciary or confidential relation, are illegal and void, 
as constituting or tending to constitute a fraud on 
third persons,” citing authorities. 

This citation seems to be on “all fours” with the instant 

case. 

“An illegal agreement (Vol. 17, page 188, C. J. S.) 
will not be enforced, and hence is not a contract, ac¬ 
cording to the definition of a contract in §1, supra, 
even though it is supported by a consideration.” 

“A mistake (17 C. J. S. Vol. 17, page 135) vitiates a 
contract and affords ground for avoiding it, by rescis¬ 
sion in Equity * * # ” citing authorities. 

Vol. 17, page 135, C. J. S. “Where parties assume to 
contract, and there is a mistake with reference to any 
material part of the subject matter, there is no con¬ 
tract, because of the want of mutual assent necessary 
to create one,” citing authorities. * * and that 
the mistake may be such as to prevent any real agree¬ 
ment from being found, so that the apparent contract 
is void both in law and equity, and not merely void¬ 
able,” citing authorities. 

This seems to fit the present case exactly. 

In the case of Daniel vs. Mitchell, et al., Circuit Court of 
the United States, District of Maine, 1 Story 172, Fed. Case 
No. 3562 (1840), Mr. Justice Story, than whom there is no 
finer authority had this to say regarding unintentional or 
innocent mistake: 

“Nothing is more clear in equity than the doctrine 
that a bargain founded in a mutual mistake of the 
facts constituting the very basis or essence of the con- 
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tract, or founded upon representation of the sellers, 
material to the bargain, and constituting the essence 
thereof, although made by innocent mistake will avoid 
it. Mistake, as well as fraud, in any representation of 
a fact material to the contract, furnishes sufficient 
ground to set it aside, and declare it a nullity. The re¬ 
ports are full of cases to this effect; and many of them 
will be found collected in the elementary ■writers on 
equity jurisprudence * * V* 

Mr. Justice Story also stated in this case that the pur¬ 
chaser had a right to rely upon the statements and repre¬ 
sentations of the seller, without investigation. And there 
was no fiduciary or trust relationship in this case, as there 
■was and is in the instant case. We believe that all the ac¬ 
cepted authorities on the subject will agree with the views 
of Mr. Justice Story, as above stated. We have already 
shown in our original brief (page 8) that the Supreme 
Court of West Virginia has held that “one to whom a 
representation is made as an inducement to enter into a 
contract, has the right to rely upon it as true, and need 
not make any inquiry or investigation to determine the 
truth thereof/’ Gall Receiver vs. Cowbell, 118 West Vir¬ 
ginia, page 282. There was only a feeble, if any, attempt 
to answer this proposition by opposing counsel. And we 
have already shown in our original brief (page 8) that 
the Supreme Court of West Virginia has held that “A 
contract, without consideration, for the benefit of a strang¬ 
er (the non-consenting depositors) is not enforceable,” 
Williston on Contracts, Sec. 334, and sustained by Pom¬ 
eroy on specific performance, supra. There was only a 
feeble, if any, attempt to answer this proposition by op¬ 
posing counsel. 

Litigation Should End. 

We join with the Comptroller and Receiver in wishing 
to see this litigation ended, but it should be ended fairly 
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and justly, in accordance with the law and the facts. It 
cannot be ended by affirming the decree in Civil Action No. 
13,587 for the reasons: 

1. The decree was without authority and in violation 
of Rule 16 on pretrial hearing; and there was a substantial 
issue of fact. 

2. This case is res adjudicata in Equity No. 65,140. 

3. The alleged agreement is void as against public pol¬ 
icy, as it violates the statute requiring a ratable dividend 
to all depositors. 

4. A trial by jury was demanded and no action taken 
upon the demand. 

5. There was no motion for a summary judgment by 

anv one. 

*0 

6. The Court was in error in refusing a new trial upon 
the affidavits submitted. 

7. The agreement is void for want of consideration. 

8. The agreement is void for failure to disclose the 
facts, whether intentional or by mistake. 

9. The agreement is void because it is grossly unfair. 

Can be Ended. 

The litigation can and should be ended by holding, (a) 
this contract for alleged unequal distribution is void, in 
violation of 12 USCA §194, and against public policy; and, 
that the conclusive evidence now shows that the bank is 
and was solvent as there has been paid 100% to all 
creditors, liquidation expenses of $217,815.18, and there 
remains assets of over $150,000; that the decision in 1936 


in II. S. Savings Bank v. Morgenthau, et al., 66 App. D. C. 
234, that the bank was insolvent, was based on insufficient 
pleadings and improper proof which then caused “the 
Court to accept the official determination of the Comp¬ 
troller ” (p. 237), but, as the conclusive proof now shows 
that the bank is and was solvent, and as the decision in 
1936 that the bank was insolvent “was seriously incorrect, 
it does not bind us.” (Hammond-Knowlton vs. TJ. S., 121 
F. 2d 192, 205, citing Messinger vs. Anderson, 225 TJ. S. 
436 and other cases), or, (b) that under the laws of West 
Virginia, no interest is due, or, (c) if any interest is due, 
(which is denied) it is at the contract rate on savings ac¬ 
counts, from the date the Receiver was appointed and in¬ 
solvency was declared until the claims were paid. (Fraser 
Brf., Ps. 27-30.) 

This Bank was not a National Bank, and there is no 
requirement in the State of West Virginia, where the Bank 
was organized, to show that the Bank was arbitrarily 
closed, but only that the Bank was and is solvent, as this 
Bank was and is. 

Has this Court the right, the jurisdictional right to over¬ 
rule its former opinion in No. 6605 or to set aside and va¬ 
cate its former opinion and the order based thereon, for 
sufficient cause shown? The answer is emphatically in the 
affirmative. (Hammond vs. Knowlton, 121 F. 2d 192, 205.) 
We do not think there is any question, even in the minds of 
our brilliant young friends, but what this Court has a per¬ 
fect right to overrule its former opinion, whether made by 
mistake or due to different facts now presented and proven, 
as that is frequently done in the Supreme Court as well 
as in the lower Courts. This Court could, therefore, justly 
hold upon the record that the Savings Bank was and is 
solvent and was, therefore, arbitrarily closed, if that is 
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necessary, but as already stated, there is no such require¬ 
ment in the State of West Virginia, nor is there any re¬ 
quirement for the payment of interest by a solvent Bank. 
The Supreme Court has used the words “obvious error,’’ 
“capricious,” “arbitrary” and “fraudulent” as reasons 
for overruling the Comptroller. “Obvious error” is cer¬ 
tain in the instant case. This Court held, some months 
ago, that it was without jurisdiction to vacate and set aside 
its order in No. 6605 in 1936 declaring the Savings Bank 
insolvent. We think w T e can convince the Court that it was 
in error, and that it has the right to vacate and set aside 
that opinion and the decree based thereon. 

Law of the Case. 

Here is what Mr. Justice Holmes, speaking for the Su¬ 
preme Court, (Messenger vs. Anderson, 225 U. S. P. 444) 
said: 

“In the absence of statute the phrase, law* of the case, 
as applied to the effect of previous orders on the later 
action of the Court rendering them in the same case, 
merely expresses the practice of the courts generally 
to refuse to reopen what has been decided not a limit 
to their power,” citing King vs. West Virginia, 216 
U. S. 92, 100; Remington vs. Central Pacific R. R. Co., 
198 U. S. 95, 99,100; Great Western Telegraph Co. vs. 
Burnham, 162 U. S. 339, 343. 

It appears to be the policy or the practice of the Courts 
to refuse to reopen, but as stated in our brief, filed in July, 
1942, asking this Court to vacate its final order in No. 6605 
this Court unquestionably has the power, inherent power, 
but may refuse to act, such refusal however would be utter¬ 
ly irreconcilable with a Court of Equity or a Court of Jus¬ 
tice. 
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In Dewey vs. Stratton, 114 Fed. Reporter, page 185, the 
Circuit Court of Appeals of the 5th Circuit (1902) said: 

“The jurisdiction of Courts of Equity to reopen and 
set aside former decrees on the ground of accident, 
mistake and surprise is well recognized and frequent¬ 
ly invoked, and herein we now find and hold that under 
the facts and circumstances stated in the bill (or peti¬ 
tion) it was within the discretion of the Circuit Court 
to take jurisdiction and permit the same to be 
filed * • 

This complaint was in regard to a decree entered on March 
19, 1896. 

“Notwithstanding the rules as to stare decisis and that 
a decision of an appellate Court becomes the law of 
the case on retrial, the Circuit Court of Appeals may, 
where former decision in the same case was clearly er¬ 
roneous and announced a wrong rule, which might well 
affect many persons adversely, reverse its earlier de¬ 
cision on writ of error, after retrial, the rule as to the 
law of the case being largely one of convenience and 
policv.” Johnson vs. Cadillac Motor Co., 261 Fed. 
878. 

There seems to be no question about the power of the Court 
to overrule or vacate its former decree in No. 6605. This 
action plus an order voiding this contract in question, 
would end this litigation, and end it fairly and justly. And 
let us say right here that we have reason to believe the 
present Comptroller to be an honest and a sincere official, 
who only desires this Court to do what is fair and just, 
regardless of the fifty-page spread of ink and words by op¬ 
posing counsel, in the appeal to this Court to become a 
party to the further perpetration of this fraud upon the 
innocent stockholders, of this sound and solvent bank. We 
make the flat statement, that the interest of the Comp¬ 
troller and opposing counsel are not one and the same by 
any means. It has been shown that 100 per cent was paid 
upon the principal within an aggregate period of 13 months 
from the date of the appointment of the Receiver. 
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Limitations. 

In our original brief we insisted that the right of action, 
if any, was barred by our local statute of three years. We 
renew that insistence. We did not fully explain in our 
' original brief that the West Virginia Supreme Court had 
rendered three conflicting opinions as to the time when the 
liability of a stockholder was enforceable. In Finnell vs. 
Baine (1923) W. Va. 93, page 697, that Court held that 
! the liability was secondary and unenforceable, until shown 
to be necessary. This was under the old law. Then in 
Lawhead vs. Davis (1932), 112 West Virginia, page 13, 
' that same Court, under the new law held 

“As the statute authorizes enforcement of the liabil¬ 
ity against stockholders by the Receiver, without wait¬ 
ing to administer the assets of the bank or delaying 
for any otner cause, it follows that suit or suits for 
that purpose must precede any apportionment among 
the stockholders of the indebtedness.’* 

Certainly if the Receiver could sue as above stated, the 
1 cause of action had accrued, for he could not sue until the 
cause of action had accrued, which was the date of the ap¬ 
pointment of the Receiver. The Receiver in the instant 
case was appointed February 10, 1934, and therefore the 
cause of action accrued on that date. The assessment suit 
65,140 was not brought until more than three years after 
that date and is therefore barred by the three year statute 
of the forum, there being no statute on that subject in the 
State of West Virginia. Then in 1939 the Supreme Court 
of West Virginia held that the right of action accrued 
when the Superintendent of Banks levied an assessment, 
. Rinehart vs. Wilfong, 1 S. E. (2nd) 174. We say that the 
Lawhead case applies to the Savings Bank, as the opinion 
in that case (1932) was the law of West Virginia when the 
Receiver in this Savings Bank was appointed on Febru- 


ary 10,1934. The Rinehart opinion was not delivered until 
1939, and does not apply to the Savings Bank, which had 
been forced out of business on February 10, 1934. This 
statement only applies to Equity 65,140, the assessment 
suit. 

We renew our petition, filed on the .... day of June, 
1942, to vacate and set aside the final order of this Court 
in No. 6605 October Term, 1935, declaring the Savings 
Bank insolvent, for the reasons therein stated, in order 
that this Court may overrule or set aside that order or 
opinion as it sees proper, in the consideration of this case. 
We rely not only upon the authorities cited herein hut also 
the authorities cited at that time, which are herein and 
hereby referred to and made a part hereof. We shall be 
glad to have that petition and the authorities printed if it 
is the desire of this Court. This Court has the inherent 
power to vacate and set aside that order upon its own 
motion. 

All the authorities appear to sustain our position re¬ 
gardless of what has since transpired. 

Other Points. 

Appellees say (their brief P. 33), “The contentions of 
all parties were argued fully in open Court and, at the 
Court’s suggestion, briefs were prepared and submitted.” 
This statement is simply contrary to the facts (Cooper 
App. P. 43). 

Mr. Justice McGuire admitted there was a substantial 
issue of fact when he announced definitely: “I found no 
fraud” (Cooper App. Ps. 43 and 44). Later he signed 
a paper prepared by Mr. Barse or Mr. Springston stating 
there was no substantial issue of fact. 
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Three members of the stockholders committee of five 
I were in Court and ready to testify that they understood 
that all depositors were to receive 3% alike (Cooper App. 
P. 44). 

A trial contemplates an investigation of the law and the 
facts, both of which were denied appellants (Cooper App. 
Ps. 43 and 44). 

Appellant Cooper spent around $2,000.00 soliciting these 
assignments on the basis of 3% for all depositors, but he 
refuses to be a party to this unfair and unlawful attempt 
to enrich one set of depositors at the expense of a lot of 
other innocent depositors. 

The complaint in Civil Action No. 13,587 is not signed 
and sworn to by the complainants, stating there is no col¬ 
lusion as required by Rule 23 (b). This is apparently a 
case of absolute and unqualified collusion between com¬ 
plainants and the Comptroller or his agents and attorneys 
unless the Comptroller alone is seeking to reverse or 
change his position. 

There is no statement or proof of the amount of the de¬ 
posits of any of the defendant depositors offered by Com¬ 
plainants. 

Why was Appellant Cooper not made a party defendant 
in civil action No. 13,587 ? Why were none of the large pro¬ 
testing depositors named as defendants? 

Why was the reservation of Appellant Cooper omitted 
from the complaint in Civil Action No. 13,587? Why was 
the reservation omitted in the alleged finding of facts by 
Justice McGuire? Why was the letter from the Stockhold¬ 
ers Committee to the depositors omitted from the com¬ 
plaint in Civil Action No. 13,587? Why was this letter 
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omitted from the alleged finding of facts by Justice Mc¬ 
Guire? Why was the information that 3% only would be 
paid to the consenting and 12.55% to the non-consenting 
depositors, withheld from the consenting depositors in the 
order nisi mailed to them? Opposing counsel could en¬ 
lighten us on all these questions. This is why Appellant 
Cooper notified some of the depositors of the purpose of 
the order nisi, for which he has been severly criticised. 

Arbitrary Acts. 

There are numerous arbitrary acts alleged showing that 
the bank was arbitrarily and wrongfully closed (Transcript 
P. 182). We did not print them in the Appendix, as we did 
not think they were pertinent to the issues pending at this 
time. But if this Court should decide to dispose of this 
case, instead of reversing it, then these arbitrary acts be¬ 
come most pertinent, as they are all new facts or new acts 
unknown to this appellant Cooper at the time of the hear¬ 
ing of the case of the Bank vs. Morgantheau, et al., No. 6605 
October Term, 1935. This Court could with perfect pro¬ 
priety take Judicial notice of sufficient facts admitted and 
not denied to justify the Court in overruling its former de¬ 
cision holding that the Bank was insolvent. It cannot be 
denied, that the Bank had approximately four times its 
capital of $100,000. intact, after paying 100 per cent to all 
its creditors and depositors, had not about $220,000. been 
dissipated in useless expenses, still leaving about $170,000. 
after various settlements as low as 10%. This in 
itself is sufficient to show “obvious error” as required by 
the Supreme Court, in National Bank cases. It is not de¬ 
nied, that the laws of West Virginia control as to liability; 
and therefore the former Comptroller, or his counsel, his 
agent, was “arbitrary” or committed “obvious error” in 


30 


misleading this Court into holding that the National Bank 
Act controlled as to liability when it did not in No. 6605 
supra. It is a fact of which this Court will take Judicial 
notice that the former Comptroller or his counsel, his agent, 
injected into his brief in No. 6605 supra an item of interest 
of $162,000 and expense of $78,000., neither of which were 
in the pleadings and had never before been mentioned, and 
should not have been considered. 

This Court may take Judicial notice of the fact that all 
the time the former Comptroller was demanding $150,000. 
cash or new money to reopen this Bank, he was approving 
the sale of preferred stock and debenture notes by 2,000 
other banks to the extent of $575,000,000, according to his 
own report. 

We doubt if the Court can take Judicial notice of the fact 
that the former Comptroller appointed a Receiver as soon 
as he learned that we were preparing to pay in the $150,000. 
cash required, unless it is admitted. 

This Court may take Judicial notice of the fact that the 
former Comptroller refused to permit this appellant Coop¬ 
er to negotiate with the depositors until he appealed to the 
District Court when he yielded (Cooper vs. Woodin, 63 App. 
D. C. 311, 72 F (2nd) 179. 

% 

This Court may take Judicial notice of the fact that the 
former Comptroller opposed a plan providing for the pay¬ 
ment of 100 per cent to the depositors, without any chance 
of a loss, plus 100 per cent assessment if necessary. 

This Court may take judicial notice of the fact that the 
Comptroller has practically agreed, as in other cases, that 
iy» per cent interest per annum is reasonable, but he now 
insists upon 6% per annum in the pending case. 
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This Court may take judicial notice of the fact that the 
former Comptroller kept this bank closed for about twelve 
months, using it to promote the Hamilton National Bank, 
instead of liquidating it as the law requires, if he thought 
it insolvent. These facts, or almost any one of them, are 
amply sufficient to justify any Court of Conscience in over¬ 
ruling its former opinion and reversing the decree based 
thereon, for “obvious error” or “arbitrary acts,” or va¬ 
cating and setting aside the decree because of misrepresen¬ 
tation of the law as to liability, and the injection of facts 
and figures not in the pleadings, as already shown. 

We should explain that by making a “raid” upon the 
assets of the bank we meant handing or passing out money 
for alleged services that were wholly unnecessary or not 
rendered, as is illustrated in the miscellaneous ledger in the 
Clerk’s Office in the lower Court, of which this Court may 
take judicial notice. It appears that some member or as¬ 
sociate of this same firm representing the present Receiver, 
filed numerous petitions seeking the approval of an ex¬ 
change of perfectly good 6% real estate notes for Home 
Owners Loan bonds of 3%, no real reason being given for 
such an exchange. But instead of bunching or consolidat¬ 
ing all these petitions into one, they were all filed separate¬ 
ly, and a fee paid for each petition separately, and finally 
they were all consolidated as we are advised, and another 
fee paid for this. It appears that no action was taken to 
prevent this sort of thing, until about two years ago when 
a former senior Deputy took notice of it, following criticism 
by this appellant. This is a small illustration of how be¬ 
tween $30,000. and $40,000. was wrongfully disbursed in al¬ 
leged, but unnecessary, attorneys’ fees. This criticism is 
intended for the former Comptroller, and does not apply to 
any of the bright young men now appearing in this case. 
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There was no attempt by the appellees to deny or explain 
Section 57 of the Judicial Code, U. S. C. A. Title 28, §118, 
which specifically provides for setting aside a judgment 
within one year, obtained against a defendant “not per¬ 
sonally notified.’’ The protesting depositors were not per¬ 
sonally notified, and their affidavits were ignored upon a 
motion for a new trial. The “class action” rule cannot 
vacate a mandatory statute. 

The charges made against the former Comptroller in his 
answer filed in Equity 65,140 by this appellant were of a 
very serious nature, but were never denied by reply, repli¬ 
cation or other pleading. On the contrary a notice to strike 
was made because they were scandalous and impertinent, 
which motion was denied. As there was no attempt at 
denial, the charges may be treated as admitted, as most 
of them are matters of record, but however that may be, 
there are ample facts showing “obvious error” and “ar¬ 
bitrary acts,” of which this Court may take judicial notice, 
as already pointed out. 


Conclusion. 

Regardless of the criticism visited upon him by opposing 
Counsel, for disclosing or exposing to the depositors the un¬ 
fairness of the plan of the Comptroller, subsequent to his 
action in opposing before Justice Goldsborough a class ac¬ 
tion to bind all depositors to accept 3% alike, in accordance 
with the reservation contained in the alleged agreement, 
appellant Cooper is unable to see any cause for regret. 

“To thine own self be true, and it must 
follow as the night the day— 

Thou cannot then be false to any man.” 

It was not only the right, but it was the duty, the profes¬ 
sional and ethical duty, for this appellant to attempt by an 
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appeal to the duly and legally constituted courts to halt the 
imperial, tyrannical and arbitrary acts of the former Comp¬ 
troller in wrecking and destroying this sound and solvent 
bank. When men conspire to plunder you and destroy your 
character, they do not shout it from the house tops, which 
renders it very difficult to prove. As a result, sound and 
solvent banks all over the Country have been wrecked and 
destroyed, and the property of the stockholders scattered, 
as though it were the property of a Communistic or Van- 
dalistic State. But in the instant case we have the proof, 
more than ample evidence, which has been gathered from 
time to time. Our duty has been an unpleasant one, as well 
as a very expensive one, but we have endeavored to do our 
duty, as best we could. All -we ask of this Court is to fol¬ 
low the royal road of truth and justice. There is no law, 
in this Country, requiring this Court or any other Court, to 
protect and defend the wrongful and lawless acts of any 
official. On the contrary, the law specifically provides for 
the removal of such unfaithful officials by the process of im¬ 
peachment. 

Pope Pius XII in his remarkable recent Christmas mes¬ 
sage, referring to the basic rules that govern human so¬ 
ciety, made this observation: 

“They can be denied, overlooked, despised, trans¬ 
gressed, but they can never be overthrown with legal 
validity.” 

This appellant is fully able to realize the golden truth con¬ 
tained in this statement. 

Long before the Ten Commandments were thundered 
from Sinai and long before the promulgation of the beauti¬ 
ful Beatitudes from the Sermon on the Mount, the old 
prophet Habakkuk had reduced into one short sentence all 
the numerous rules and regulations of the past when he de- 
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dared, “The just shall live by his faith.’’ There are only 
i two ways in this life, the just and the unjust. 

We think the decree in No. 13587 should be reversed for 
the reasons already indicated; and we think the order or 
' decree of this Court in case No. 6605, )ctober Term, 1935, 
should be overruled or vacated and set aside, one or both, 
as this Court deems proper, for the reasons already indi- 
i cated. And we, with equal seriousness, think the opposing 
i attorneys of the defendants Comptroller and Receiver, 
should personally be required to pay all costs and expenses, 
including printing of briefs, for it was their duty, as Offi¬ 
cers of the Court, to advise Justice McGuire of his error, 
instead of assisting in seeking to foist upon this Court an 
untrue and self-serving Finding of Facts, as shown by the 
affidavit of this appellant which is not questioned in any 
way. This will prevent further “raids” upon the assets 
' of the bank, which belong to the stockholders. 

We regret that our reply brief is longer than we antici¬ 
pated, but we thought it wise to cover every point, regard¬ 
less of its weakness, raised by appellees, as well as to point 
the way for this Court to end this litigation, if it will, ac¬ 
cording to the laws of the State of West Virginia, and the 
fundamental principles of Equity and Specific Performance 
as laid down by such eminent authorities' as Pomeroy and 
i Story, and other accepted authorities, after giving due con- 
i sideration to the fact that the depositors have been paid in 
i full and that the stockholders of this bank have already lost 
over a quarter of a million in principal and over a quarter 
of a million in dividends or more than one-half million dol¬ 
lars, as a result of the unlawful and wrongful liquidation of 
this bank, which remains perfectly solvent. This means, 

! according to the authorities given in our original brief 
(Pages 18-19), that “neither the Receiver nor the Comp- 
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troller have longer a right to retain any portion of the 
money’* and that “in such cases” the responsible party 
4 ‘ may have to pay the expenses of the receivership and the 
Receiver’s fees.” If this Court, in its wisdom, would issue 
a pronouncement similar to that in our preceding paragraph, 
it would put an end to the unlawful and arbitrary destruc¬ 
tion of the property of innocent people, in the manner as 
disclosed bv the record in the instant case. 

w 

Respectfully submitted, 

WADE H. COOPER. 

Wade H. Cooper, Attorney, 

1135-16th St. N. W. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8370 


GEORGE B. PHASER, et al., Appellants 

v. 

CHARLES A. GOLDSMITH, et al., Appellees 


REPLY TO APPELLEES’ BRIEF. 

This action is one in equity by stockholders of a bank in 
receivership to compel certain depositors to perform an al¬ 
leged agreement for unequal distribution of interest be¬ 
tween depositors of the same class. 

It is based on the mistaken assumption that 12.55% 
interest is due the depositors. 

The alleged agreement was made without knowledge of 
the depositors that there was to be an unequal distribution 
and it is also in violation of the National Banking Act (12 
U. S. C. A. Section 194). 

Performance of the alleged agreement would be unjust 
and unfair to the depositors and therefore should be de¬ 
nied. It should be denied also because it is in violation 
of the Federal statute and because also there is and can 
be no substantial claim that 12.55% interest is due. 
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I. 

That, as the Receiver alleges in his Petition for Approval 
of the Plan of [Settlement (Appendix to Appellees’ Brief, pp. 
10, ll), 1 and as the Court below found (Findings of Fact 2, 
Appellants’ Appendix, pp. 21,22; Issues id. pp. 30, 31; Con¬ 
clusions of Law (2) id. p. 32) the purpose and effect of the 
agreement between certain members of a Stockholders’ 
Committee and the Receiver would be to enforce an un¬ 
equal distribution among depositors of the same class. 


n. 


The enactment of the National Banking Act made its 
provisions a mater of public policy. 2 


i ****** s aid plan contemplated that the depositors * * * be solicited * * * 
for the voluntary assignment * * * of all interest * * * in excess of 3% * * * 
that said delivery of the assignments * * * would * * * constitute a waiver 
* * * of the assigned portions of those particular interest claims; that the re¬ 
ceiver would then be enabled, * * * to pay, * * * to * * * depositors * * * 
who executed assignments, * * * 3% * * * and, to those who did not execute 
assignments, * * * 12.55% * * 

See also Appellees’ brief, pp. 42 and 43. 

1 ‘‘The public policy of the government is to be found in its statutes, and 
when they have not directly spoken, then in the decisions of the courts and 
! the constant practice of the government officials; but when the lawmaking 
1 power speaks upon a particular subject, over which it has constitutional power 
| to legislate, public policy in such a case is what the statute enacts.” (U. S. v. 

1 Trans-Missouri F. Assoc., 166 U. S. 290, 340, 341.) 
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ILL 

Appellees’ argument that the depositors could waive 
equal distribution directed under 12 USCA § 194 under the 
rule allowing freedom of contract (Appellants’ Brief, p. 
43) fails to recognize the exception that a provision in the 
statute is one of public policy, (especially where the bene¬ 
ficiaries, as here, are extremely numerous and have claims 
so small that they are unable to employ attorneys or other¬ 
wise to protect themselves against efforts such as are made 
here to deprive them of their rights), which cannot be 
waived by agreements between parties or otherwise, as the 
authorities, cases and textbooks, uniformly hold (Appel¬ 
lants’ Brief, pp. 14 to 19). 

To render a contract to violate a statute illegal, it is not 
necessary as appellees urge that such a contract be declared 
void by the statute. Lakos v. Saliaris, 116 F. (2nd) 440. 

It is noticeable that appellees cite no authority, case or 
textbook for their contention that depositors could waive 
the benefits of equal distribution. 

Yonkers v. Downey , 309 TJ. S. 594-596, presented a very 
much stronger case for sustaining the contract than is 
presented here: In the Yonkers case the depositor made 
his deposit on condition that he receive, and he did receive, 
simultaneously with the deposit, securities pledged for pay¬ 
ment of it and the bank was solvent at the time, so that 
the contract was an executed one, for a consideration, and 
there was no purpose to violate the statute; while, here, as 
the Receiver’s letter stated, the alleged assignments were 
“purely voluntary”,—nothing has been received by the 
depositors,—and the contract is an unexecuted one, the 
object of this action being to require its execution, and the 
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purpose of the contract was, and its effect would be, to 
violate the statute. 

That the Courts adhere rigidly to the rule requiring 
equal distribution is illustrated in Ex Parte Moore , 6 F. 
(2d) 905, where 98% in amount of the creditors united in 
waiving such part of their claims as would enable payment 
in full to certain small creditors, and it appeared that this 
waiver would be to the financial advantage of all creditors, 
yet the Court held that such distribution would be illegal 
and was not authorized by Congress. 


IV. 


The Court below and appellees both failed to recognize 
that the disposition of this case for specific performance 
is governed by the rule in equity that a contract will not 
be enforced if, as here, it is inequitable, unjust and uncon¬ 
scionable, founded in mistake, violative of a statute enact¬ 
ed to prevent such contracts and a mere nude pact and 
voluntary agreement 

A. Specific performance of the alleged contract will be 
refused because it will produce injustice to the depositors 
who ivere misled into executing assignments .* 


1 This Court said (quoting Mr. Justice Field) in Knott v. Giles, 27 App. D. 
C. pp. 593, 594: 

“* * * In general it may be said that the specific relief will be granted when 
it is apparent, from a view of all the circumstances of the particular case, that 
it will subserve the ends of justice; and that it will be withheld when, from a 
like view, it appears that it will produce hardship or injustice to either of the 
parties. It is not sufficient, as shown by the cases cited, to call forth the 
equitable interposition of the court, that the legal obligation under the con¬ 
tract to do the specific thing desired may be perfect. It must also appear that 
the specific enforcement will work no hardship or injustice, for if that result 
would follow, the court will leave the parties to their remedies at law, unless 
granting of the specific relief can be accompanied with conditions which will 
obviate that result.” 
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A gTeat majority of the depositors are vitally interested 
to have this bank reopen and payment of four times the 
amount due them to depositors who did not sign would 
make the reopening far more difficult, if not impossible, 
besides such a distribution being unfair and unjust as be¬ 
tween depositors of the same class. 

The extent of the unfairness is shown by the fact that 
under the distribution appellees advocate one-third of the 
depositors in amount would receive $79,000 and the remain¬ 
ing two-thirds only $30,000 (Our brf. p. 8). 

B. Appellees cam/not ask the aid of this court of equity 
to carry out an illegal contract (1 Pomeroy’s Eqxdty Juris¬ 
prudence, 4th Ed., Sec. 402, page 752); First National Bk. 
v. Hawkins, 174 U. S. 364, 370. 

C. As stated in the Receiver’s letter, the alleged assign¬ 
ments were “purely voluntary'’ (Appendix to Appellants’ 
Brief, p. 25). No consideration was received by the assign¬ 
ors. Equity will not decree the specific performance of 
such an agreement. 

1 i Equity will not decree the specific execution of mere 
nude pacts, or voluntary agreements not founded on 
some valuable or meritorious consideration. The same 
rule is applied to imperfect gifts, inter vivos, to imper¬ 
fect voluntary assignments of debts, or other prop¬ 
erty, to voluntary executive trusts, and to voluntary de¬ 
fective conveyances/’ (Dorsey v. Packwood, 12 How, 
126, 13 L. Ed. 921.) 

D. The alleged assignments ivere obtained through con¬ 
cealing from depositors the unequal distribution agree¬ 
ment between the Receiver and certain members of the 
Stockholders’ Committee for tvhich reason they will not 
be enforced by a court of equity. (Union P. R. Co. v. Chi¬ 
cago, R. 1. & P. R. Co., 163 U. S. 564, 41 L. Ed. 265). 
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The question whether there was misrepresentation and 
concealment is to be decided by an examination and inter¬ 
pretation of the tw’o letters,—one by the Receiver and the 
other by the Stockholders’ Committee to the depositors. 

1. That the two letters represented, contrary to fact, 
that all depositors would be paid “the average rate of inter¬ 
est paid to savings bank depositors” and that the con¬ 
cealing 12.55% plan is fully argued in Appellants’ Brief 
at pages 20 to 22, inclusive. 

2. The court will take judicial notice that if these letters 
had contained any indication that depositors who did not 
sign would receive over four times as much as those who 

1 did, not a single depositor would have signed, and that this 
' was so must have been recognized and is the obvious reason 
! why this secret and illegal agreement was not disclosed in 
either of the letters. And this court is not bound by Jus¬ 
tice McGuire’s findings of fact but “is in as good a position 
as the trial court was to appraise the evidence and we” 

1 (this court) “have the burden of doing that.” (Equitable 
1 Life Assur. Soc. of the U. S. v. Irelan, 123 F. (2d) 462, 464.) 

3. That the secret agreement to distribute 12.55% to 
non-signers and only 3% to signers was concealed from the 
latter and that they were led by these letters to believe that 
3% would be paid to all depositors was held by Justice 

! Luhring and his decision is binding (Appellants’ Brief, 
pages 22, 23). 

E. That Justice Luhring’s decision and order was sign- 
ned by him, entered and filed by the Clerk on Nov. 7,1941 
(Appellees’ App. 29) but even if it was not entered as cun 
order, it would not lessen its binding force and Justice Mc¬ 
Guire did not have jurisdiction to overrule Justice Luhr¬ 
ing’s decision a/nd order, and Justice Luhring’s decision 
and order remain in full force and effect. 
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The decision ‘ 1 that the objections to the approval of the 
plan must be sustained”, concluded as follows: i ‘It is so 
ordered and counsel will prepare proper order.” 1 

The formal order would simply be evidence of what Jus¬ 
tice Luhring did but that is otherwise proved beyond dis¬ 
pute. (U. S. v. Terry , 41 Fed. 771-773, and cases cited in 
Ann. Cas. 1917C pages 1043-1045, inclusive, and cases 
quoted below.) 2 


l The above order was a final order (3 Words and Phrases, p. 2802), con¬ 
taining the proper form and requisites, signed and entered by the court, 37 Am. 
Jur. pp. 512-514 (Appellees’ App. pp. 29-32), and complied with the Federal 
Rules of Civil Procedure, as it was filed with the Clerk (Rule 58), and copies 
were mailed to all parties (Rule 77). A judgment “includes * * * any order 
from which an appeal lies.” (Rule 54.) An order is not a nullity because it 
embraces both a finding and a judgment (Morgan v. Eggcrs, 127 U. S. 63, 32 
L. ed. 56), and it is proper for it to “recite the facts and proceedings con¬ 
ferring the jurisdiction and the right to make the order; * * * and * * * the 
facts found and upon which the order is based, * * and the “reason for 
decision.” (42 C. J. pp. 528, 529.) 

Appellees’ question (Brief, p. 21) whether an opinion (in an action tried 
without a jury) is part of the Record, is answered in Rule 75-g of Federal 
Rules of Civil Procedure. It constitutes part of the Record. 

* “The judgment of a court is its pronouncement from the bench. The 
written order is but the evidence of what the court has decided. Freeman on 
Judgments (4th Ed.) §38. The requirement that the judge sign is directory. 
Id. § 50e. Judgments duly pronounced, but not entered are entitled to record. 
Id. § 61. It seems that the court pronounced its judgment, but had not signed 
the order at the time the certificate was issued. Since that time it has cor¬ 
rected this by entry nunc pro tunc thereby expressing the finding made at the 
time, but not placed of record. These objections to the certificate are but ir¬ 
regularities. They do not affect the power of the court; and, where jurisdic¬ 
tion exists, unless a court acts in excess of its power, it is not competent for 
another court to co-ordinate jurisdiction to inquire of its mistakes, nor to 
overrule its erroneous construction of the laze unless clearly without author¬ 
ity.” (Italics ours.) (United States v. Stoller, 180 Fed. 910, 913.) 

“The judgment was duly rendered when it was ordered or pronounced by 
the court. The entry in the journal is not the judgment, but formal evidence 
thereof. A judgment duly rendered is binding and enforceable between the 
parties although, due to neglect of the clerk, no formal entry has been made 
thereof. Sabine Hardwood Company v. West Lumber Co. (D. C. Tex.) 238 
F. 611, 614, 616; Zadig v. Aetna Ins. Co. (C. C. A. 2) 42 F. (2d) 142, 143; 
United States v. Stoller (D. C. Wash.) 180 F. 910; Kindel v. Chase, 102 Kan. 
275, 169 P. 1134, 1135; Columbus Water-Works Co. v. City of Columbia, 46 
Kan. 666, 26 P. 1046, 1049; Jackson v. Jarratt, 165 Tenn. 76, 52 S. W. (2d) 
137, 138.” (Continental OilCo. v. Mulich, 70 F. (2d) 521, 524.) 

See also. Western Union Telegraph Co. v. Dismang. 106 F. (2d) 362. 363. 
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F. Appellees both consented to Justice Luhring’s de¬ 
cision cmd order and urged that it be made, and they can¬ 
not and have not appealed therefrom but are estopped from 
changing their position. 

Appellees not alone consented to Justice Luhring’s deci¬ 
sion and order but urged that he take the action he did, 
obviously on the ground that the decision and the order 
granted were proper action in the premises. 

While the petition for approval was pending before Jus¬ 
tice Luhring, the Comptroller wrote the Justice, and caus¬ 
ed to be placed in the record, a letter urging that if there 
was “just ground to doubt the validity or effectiveness of 
the assignments * * * or reasonable doubts as to the volun¬ 
tary execution of said assignments with full knowledge 
: of the facts involved, this office feels that such doubts should 
be resolved in favor of the objecting depositors and that 
the proposed plan of settlement should not be approved, 
i • * V’ (Appendix to Appellant Fraser’s Brief, page 10.) 

This letter was more than a consent to the decision and 
order by Justice Luhring: It urged the Justice to do what 
he did do because there can be no claim that the assign¬ 
ments were made “with full knowledge of the facts in¬ 
volved’’ and “there is just ground to doubt the validity or 
effectiveness of the assignments.’’ Recognizing that they 
had urged Justice Luhring to decide as he did, and that 
his decision was really on their application, as much as 
upon that of the objecting depositors, neither the Comp¬ 
troller nor the Receiver applied for a rehearing in the 
lower court to set aside the decision and order made or 
appealed therefrom. 

That a party who consents, as the Receiver and Comp¬ 
troller did, to a decision and order cannot question its va¬ 
lidity on appeal was decided by this court in Ganss v. Gol - 
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denberg, 39 App. D. C. 597, and under a familiar and long- 
settled rule the Comptroller and Receiver are estopped 
from changing their position of advocacy of what Justice 
Luhring did for them and now opposing it on appeal (Ohio, 
etc. R. R. Co. v. McCarthy , 96 U. S. 258, 268). 

G. The Court below and appellees assume that the rule 
as to dealings between the depositors and Receiver on the 
one hand and Receiver a/nd Comptroller on the other, is that 
which prevails between parties who stand on an equal foot¬ 
ing, whereas, the Receiver and Comptroller stood in the re¬ 
lation of Trustees for the depositors and were bound to a 
far greater degree of frankness than if no such relation ex¬ 
isted and they did not live up to or fulfill their duties as trus¬ 
tees and the alleged agreement was void on that account. 

It was the duty of the Comptroller and Receiver to advise 
the depositors fully in their letter as to the secret and illegal 
agreement for unequal distribution and the two letters plain¬ 
ly prove beyond possibility of question that this was not 
done and failure to do it makes the alleged assignment un¬ 
enforceable (Appellants’ Brief, page 22, and authorities 
there cited). 

As stated in the sub-head above, the court below failed to 
find that the letters of the Receiver and the Stockholders’ 
Committee made “a full disclosure of any and all material 
facts” and found simply that there was no fraud, misrepre¬ 
sentation or concealment practiced in obtaining the assign¬ 
ments, obviously disregarding entirely the trust relations 
existing between the parties and treating the case as one 
between parties standing on an equality as between them¬ 
selves. 

H. The statements by Justice Luhring that a depositor, 
if fully advised {and he found that the depositors were not 
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fully advised ), could waive his claim for interest even 
though others not waiving would he paid in full is dictum 
because it “was wholly unnecessary to the disposition of the 
cases”, (Brush v. Com. Int. Rev., 300 U. S. 352, 373) and be¬ 
cause this dictum is contrary to the statute and would pro¬ 
duce an inequitable result. (Harvey Co. v. Malley, 61 F. (2d) 
365, aff’d. 288 TJ. S. 415; see also cases in our Brief, p. 19.) 


y. 


Appellees mistakenly claim that depositors are entitled 
to interest during the eleven months of the conservator- 
i ship and that the rate to be paid is 6%, whereas, the au¬ 
thorities hold that interest, where enforceable, begins with 
the declaration of insolvency and that the rate is that 
which would have been enforceable against the bank. 

A. This question of the time for which interest, if col- 
' lectible, is to be paid and the rate is quite fully discussed 
under Points VI and VII of our original brief at pages 27 
to 30, inc. 

First, as to the time from which interest begins to run, 
! appellees overlook the distinction between voluntary and 
i involuntary closing of a bank. In the case of a voluntary 
closing, interest runs from the time when the bank volun¬ 
tarily closes its doors; whereas, in involuntary closing the 
interest runs from the time insolvency is declared and a Re¬ 
ceiver appointed. 

Richmond v. Irons, 121 U. S. 27, 30 L. Ed. 864, is a case of 
voluntary closing and is not, therefore, in point here. 

Stein v. Delano, 121 F. (2d) 975, holds that the interest is 
i to be computed from the date when insolvency was declared 
in the case of an involuntary bankruptcy. 
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Downey v. City of Yonkers, 23 Fed. Supp. 1018,1022, does 
not deal with the question of interest either in the trial 
court or in the Circuit Court of Appeals, 106 F. (2d) 69, or 
in the Supreme Court of the United States, 309 U. S. 590. 

Appellees argue that under Section 203, Title 12 U. S. C. 
A., and Davis v. Hardee, 66 App. D. C. 168, 85 F. (2d) 571, 
573, during the Conservator period the status of the bank 
w^as to be the same as if a Receiver had been appointed 
and therefore depositors are entitled to interest but they 
failed to point out the holding of the court as to the re¬ 
spects in which the status was to be the same, the court de- 
la ring in the same sentence,— 

“ # • * which, of course, means that the withdrawals of 
deposits were forbidden except as the Comptroller 
should authorize in the ordinary course of the busi¬ 
ness.’ ’ 

So, this case made no holding on the question of inter¬ 
est. 

Appellees failed to comment on the decisive holding in 
American Surety Company v. Bethlehem Nat. Bk., 86 L. Ed. 
231, 233, that 

“* * * the claims must manifestly be estimated as of 
the same point of time • • # the declaration of insol¬ 
vency,” 

or on the rule laid down in 9 C. J. S., Section 527, page 1011, 
Note 26, that interest cannot be allowed during the con¬ 
servatorship. 

B. Appellees overlook the following controlling decisions 
on the rate of interest, viz ,— 

While they quote from Richmond v. Irons, 121 U. S. 27, 
30 L. Ed. 864, they overlook the holding of the court on 
the rate of interest which is that the creditors have,— 

“the same right to recover interest w r hich, according 
to the nature of the contract w T ould exist as against the 
bank itself.” 
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And here, under this rule, the savings bank depositors 
would have the right to recover 3% interest and the draw¬ 
ing account depositors no right to interest. (Our brief, p. 
30.) 

Appellees also overlook the numerous cases holding that 
the awarding of interest at all is 41 in response to considera¬ 
tion of fairness.’’ Jackson Comity v. U. S., 308 U. S. 343,352; 
American Ins. Co. v. Lucas, 38 Fed. Supp. 896, 925,—three 
judges sitting; Danville v. C. & 0. Ry. Co., 34 Fed. Supp. 
620, 638; U. S. v. Rodiek, 120 F. (2d) 76^761, which decisions 
have an important bearing here, where there is at least a 
serious question whether the bank was ever insolvent as it 
has paid the principal of all debts, and over $200,000, 
(twice its capital), for expenses and has left about $170,000 
of assets. It is not necessary that the court should reverse 
its previous decision in this case in U. S. Savings Bk. v. 
Morgenthau, 66 App. D. C. 234, 85 F. (2d) 811, to take these 
facts into serious consideration but in view of the forced 
liquidating results at bargain sales of the assets, the court 
might well feel that its previous decision “was seriously 
incorrect” and, therefore, not binding ( Hammond-Knowl - 
ton v. U. S., 121 Fed. 192, 205). As a matter of fact this 
court was, as is stated, forced to accept the Comptroller’s 
determination because of the want of proof to the con¬ 
trary; whereas, the facts stated as to results are indis¬ 
putable. 

And appellees also overlook the cases which uniformly 
hold that only a fair rate of interest can be allowed (Royal 
Indemnity Co. v. U. S., 85 L. Ed. 888; American Tobacco 
Co. v. So. Car. Nat. Bk., 15 Fed. Supp. 215, and certainly 
6% would be a most unfair and oppressive rate in view of 
the agreed rate on the savings accounts being 3% and on the 
drawing accounts nothing, and in view of the court taking 
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judicial notice in American Tobacco Co. v. So. Car. Nat. 
Bank, supra, that 2% was the average rate paid on savings 
accounts during the period involved here. Moreover, the 
Receiver and the Stockholders ’ Committee acted jointly in 
circularizing depositors and they both urged 3% as advis¬ 
able and fair and they are estopped thereby from now argu¬ 
ing to the contrary (Ohio, etc. R. R. Co. v. McCarthy, 96 U. 
S. 258, 268). 

Appellees also failed to refer to the fact that Congress 
passed an act (Section 371(b), Title 12 U.S.C.A.), requiring 
the Federal Reserve System to limit interest paid by mem¬ 
ber banks in the System and the System has never permitted 
more than 3%. 

Appellees rely as to the rate on Stein v. Delano, 121 F. 
(2d) 975, 980, which was decided under the New Jersey law 
and held that the legal rate applied only in the absence of 
an agreement as to the rate and there was an agreement 
here. 

C. Appellees do not contest the holdings cited by appel¬ 
lants (Brief, p. 30), that acceptance of principal by deposi¬ 
tors with drawing accounts barred interest to them. 

Conclusion. 

Congress and the Executive have been solicitous for the 
past decade or more to pass and administer laws for the 
protection of the underprivileged, on the theory that he is 
unable to protect himself and needs such protection by law. 
Section 194 (12 U.S.C.A.) of the National Banking Act is 
one of the most sensible and useful of the statutes of this 
nature. It is aimed to protect the small depositor against 
such a deprivation of his right to equal distribution as 
would be accomplished by the decreeing performance of 
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the unequal and illegal distribution sought to be accomplish¬ 
ed by this action 1 ; and the courts have steadfastly pre¬ 
vented violations of this highly philanthropic provision, 
voiding such results even where they arose from contracts 
made previous to the bank’s insolvency and so without any 
purpose to violate the statute (Downey v, Yonkers, supra), 
and in spite of even the fact that practically all depositors 
united in urging the payment of certain small claims in full, 
and although it appeared that such payment in full would 
result in a larger payment to the remaining creditors, the 
court holding that despite both of these circumstances the 
unequal distribution would be illegal and was not authoriz¬ 
ed by Congress. (Ex parte Moore, supra.) 

We again respectfully submit to the Court that the relief 
prayed for by appellants should be granted and -4 ho dooioion 
» f th e- lowor eourt in ally r o6 p o et s- r ^ v e r 6o d > 

Respectfully submitted, 

ROBERT H. McNEILL, 

Attorney for Appellant. 

Of Counsel, 

S. Wallace Dempsey, 

Bruce Fuller. 


1 “* * * Always the courts refuse their aid in civil cases to the perpetuation 
and consummation of an illegal scheme. Invariably they hold a civil action 
must be abated if its basis is violation of the decencies of life, disregard of 
the rules, statutory or common law, which formulate the ethics of men’s rela¬ 
tions to each other. Neither courts of equity nor those administering legal 
remedies tolerate the use of their process to consummate a wrong. * * 
(Sorrells v. U. S.. 287 U. S. 435, 455.) 
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BRIEF FOR APPELLANTS, GEORGE B. FRASER, 
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Jurisdictional Statement 

The jurisdiction of the lower court is involved under 
Title 11, Section 306 of the District of Columbia Code, 1940 
Edition, page 262, which vests in the said court the right to 
hear and determine “all actions or suits of a civil nature at 
common law or in equity”. 

This is an appeal from a final judgment of the District 
Court of the United States for the District of Columbia, 
entered June 10, 1942, in favor of Appellees, the plaintiffs 
below in Civil Action No. 13,587, (Appellant, Cooper’s Ap- 
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pendix, pp. 34, 36), however, no appeal is taken from the 
part dismissing Equity Cause No. 65,140 (Id. 36). The 
jurisdiction of this Court is involved under Section 128 of 
the Judicial Code as amended February 13,1935, C. 299, §1, 
43 Stat. 936, 28 USCA, $225, p. 294. 

Statement of Case. 

This is an appeal from the decision of the lower court 
which held that the purported contract between the Receiver 
of the United States Savings Bank of Washington, D. C., 
approved by the Comptroller of the Currency of the United 
States, and the Stockholders Committee and approximately 
one-third of the depositors of said bank, is valid, and that 
the Receiver is directed to pay to the depositors who were 
not parties to said agreement 12.55% of their paid up 
claims, and to the depositors who were parties to said 
agreement 3% of their paid up claims, as final interest 
dividends. (Cooper’s Appendix, pp. 21-36). Appellants, 
depositors who agreed to forego all but 3%, (Id. ps. 23-30), 
contend that they did not agree to the unequal distribution, 
but signed said waiver believing that 3% was to be paid 
to all depositors equally, (Id. ps. 17-19), and that even if 
they had assented to the unequal distribution, the agree¬ 
ment would be void as it would violate $194 of Title 12 USCA 
of the Banking Act. That the lower Court erred also in 
deciding said case on pre-trial, and without a trial, for the 
reasons stated below. 

The facts are set out in Appellant’s, Wade H. Cooper’s, 
brief and appendix, a part of which are summarized and 
additional facts added for the convenience of the Court, as 
follows: 
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The United States Savings Bank, organized under the 
laws of West Virginia, was restricted as were all banks 
from doing business by the Presidential Proclamation de¬ 
claring a Bank Holiday on March 6, 1933, (12 USCA, §95). 
A conservator was appointed March 14, 1933, and was in 
charge until February 10, 1934, when a receiver was ap¬ 
pointed under 12 USCA, §191 to close and liquidate the 
bank upon the Comptroller's declaration of insolvency. 
(Cooper's App. p. 21.) 

The depositors believing that the bank should be reopen¬ 
ed, agreed in 1934 to waive 35% of their claims, amounting 
to $575,586.38, but the Comptroller decided that the plan 
was inequitable to the depositors and would not accept it. 
(Cooper v. Wooain, 63 App. D. C. 311, 72 F. (2d) 179). The 
Receiver filed a complaint in 1937 for a 100% assessment 
against the stockholders. The creditors were paid 100%, 
and the Receiver filed an amended complaint in January, 
1939, but the Receiver contended that they were entitled in 
addition thereto to interest on their claims at the rate of 
6% from March 6,1933, the Bank Holiday, until their claims 
were paid, (although no depositor demanded interest, but 
on the contrary had agreed to waive 35% of their original 
claims), while the stockholders claimed that no interest 
was due. (Cooper's App. pp. 2, 21, 22.) 

The bank proved to be not only solvent by paying 100% 
on the claims, but up to February 21, 1941, it paid liquida¬ 
tion expenses of $217,815.18, and had over $100,000 in cash, 
and its bank building, making the total assets, after paying 
all creditors, over $370,000, almost four times the amount 
of its capital stock. (Id. ps. 13,14, 22; Appellees' Ex. D. 2 
and G). 
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1 'A Stockholders Committee was formed and negotiations 
were held between it and the Receiver to compromise the 
i interest issue and to dismiss the suit against the stockhold¬ 
ers. The Receiver wrote a two page letter to the creditors 
1 on March 12, 1941, proposing that in order to carry out the 
compromise the depositors “forego a part of the interest 
accrued on their claims ,, , that if the plan was not carried 
out and the stockholders prevail “there will be no interest 
payment”; that “in the event the shareholders do not pre¬ 
vail and the case is appealed additional costs and delay will 
be incurred with the hazard of the ultimate outcome of the 
litigation”; that “the plan contemplated that all depositors 
will be requested to assign to the committee all accrued 
interest in excess of 3% of the principal amount of the 
claim proved”. The depositors were not told that if they 
did not consent they would receive 12.55%. (Cooper’s 
App. pp. 13; 23-26.) 

Appellant Cooper, a member of the Stockholders Com¬ 
mittee, signed the compromise agreement with the reserva¬ 
tions,— 

(a) That the 12.55% is for the purpose of this agreement 
only. 

(b) That the stockholders and depositors reserve the 
right to take such action as may be necessary to bind all 
depositors. (Id. p. 16.) 

The Shareholders’ Committee wrote the depositors about 
the same as set out above, and referred to the Receiver’s 
letter, and added that “the purpose of the proposal is to 
pay the depositors in substance an amount of interest which 
will be equal to or in excess of the average rate of interest 
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paid to savings depositors during the period of the re¬ 
ceivership by going banks in the District of Columbia”. 
Nothing was said in this letter about paying the depositors 
who did not sign the assignment 12.55% of their claims as 
interest. The assignment form was enclosed with the let¬ 
ter and stated that the undersigned “does hereby transfer, 
assign and convey” unto the Committee of Shareholders all 
right, title and interest in the interest dividend in excess of 
3% of the amount of the paid-up claim, subject to the con¬ 
dition that should the plan be abandoned or fail of com¬ 
pletion, the assignment shall be void and of no effect. (Coop¬ 
er’s App. pp. 17, 28-29.) 

On August 25, 1941, the Stockholders’ Committee wrote 
the receiver that it was ready to have the plan made ef¬ 
fective; that “our acceptance is based upon the fact that 
the Receiver now has in his hands acceptable assignments in 
excess of $970,000, cash of $100,677, liquid assets of $7022.50 
which he expects to reduce to cash and that the adminis¬ 
tration costs still to be paid will not exceed $12,600, and 
that the shortage of cash required to pay the other adminis¬ 
tration costs and interest will, assuming the amount of as¬ 
signed claims will be $1,000,000, not exceed $15,000. (Id. ps. 
26, 27.) 


The Receiver filed a petition in Equity No. 65,140 in the 
lower Court for approval of the plan, claiming that the non¬ 
assenting depositors should be paid 12.55% and the assent¬ 
ing depositors 3% as the final interest dividend. (Id. ps. 8, 
14.) Justice Bailey entered an order approving the settle¬ 
ment unless cause to the contrary was shown to the court by 
any interested person on or before September 23, 1941. (Id. 
ps. 14, 15.) Objections were made by counsel for certain 
depositors who had executed assignments, and by Wade H. 
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Cooper, the owner of a majority of the stock, and a member 
of the stockholders’ committee, to the receiver’s petition on 
the ground that they understood that the agreement was to 
1 pay all the depositors 3%. Numerous protests from the 
depositors were filed stating that they would not have 
signed the assignment if they had known that the Receiver 
contemplated paying them 3%, and the non-assenting de¬ 
positors 12.55%. (Cooper’s App. ps. 8-12.) The hearing 
was before Justice Luhring, who after hearing counsel for 
the parties, and giving due consideration to the numerous 
briefs filed therein, sustained the objections to the ap¬ 
proval of the plan set out in the Receiver’s petition, in his 
1 memorandum opinion filed November 7,1941, and stated— 

“The Court finds that those repudiating their assignment 
i did not understand that those who did not assign would be 
paid in full; that they believed that all depositors and 
creditors would receive 3%; that acting on that under- 
i standing they executed the assignments;” (Id. ps. 10-11). 
i Thereupon Appellants filed a motion and a petition for an 
order directing the Receiver to pay to all depositors 3% as a 
compromise to end the litigation. 

On November 8, 1941, certain stockholders, (owners of 
about 1/10 of the stock of the bank), filed suit in Civil Ac¬ 
tion No. 13,587, the action appealed from herein, against 
the Comptroller, the Receiver and certain creditors for a 
declaratory judgment that said agreement be held valid and 
compelling the parties to carry out said agreement, seeking 
i the same object denied them by Justice Luhring in the other 
action. (Id. ps. 12-16.) A joint answer was filed by appel¬ 
lants herein, raising issues of fact and denying that the 
i agreement provided that the creditors who did not make 
the assignments were to be paid said 12.55%, while those 
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who signed the assignments were to receive only 3%, and 
alleged that they understood and believed when they made 
said assignments that all depositors would be treated alike, 
a ratable and equal interest payment of 3% to each deposi¬ 
tor, as was the meaning and purport of the Receiver’s let¬ 
ter of March 12, 1941, and the Stockholders Committee let¬ 
ter and the assignment; that they would not have made 
said assignments if they had known the Receiver contem¬ 
plated paying them only 3%, and the non-assigning deposi¬ 
tors 12.55%, and that the bank was never insolvent. (Id. 
ps. 17-19.) 

The Comptroller and Receiver filed a motion to strike 
the said answer. Upon consideration of the motion, Jus¬ 
tice Bailey entered an Order on March 10, 1942, overruling 
the motion to strike without prejudice to the right to re¬ 
new said motion at the trial, and ordered that the cause 
be consolidated with equity cause No. 65,140, and that said 
consolidated causes be advanced for trial and referred to 
the Assignment Commissioner to fix an early trial date, 
and that all pending motions are to be considered and dis¬ 
posed of by the Trial Court on said trial. (Id. p. 30.) 

Wade H. Cooper, the owner of a majority of said bank 
stock, was permitted to intervene and file his answer and 
cross-complaint in which he raised material issues, alleg¬ 
ing facts similar to those in the depositors’ answer, and 
that the failure to advise the depositors that if they did not 
sign the agreement they would be paid 12.55% was unfair 
and fraudulent; that the so-called contract sought to be 
enforced on this case has already been adjudicated when 
this court refused to approve same because it was unfair to 
the depositors, and demanded a jury trial. (Id. ps. 19-21.) 
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A large number of depositors filed affidavits that they 
were misled into the belief from the Receiver’s and Stock¬ 
holders’ letters that 3% would be paid to all depositors 
alike, and that had the letters advised them that they would 
I receive only 3% if they assented, but 12.55% if they did not, 

! they would not have executed the assignment. (Id. ps. 40, 
41.) 

The case was assigned for pre-trial, and came before Jus¬ 
tice McGuire. No issues were formulated by the parties. 
Justice McGuire granted the petition for a declaratory 
i judgment without a trial as ordered by Justice Bailey, (Id. 
p. 30), and held in approving the plan contrary to Justice 
Luhring’s decision (Id. ps. 10-11), that the depositors’ 
agreement was valid, binding, and requires the paying of 
12.55% interest dividend to all the creditors or depositors 
except the depositors who signed the assignment who are 
i to receive an interest dividend of only 3%. (Id. ps. 21-36.) 

An order wras entered by Justice McGuire purporting to 
i conform to his Findings of Fact and Conclusions of Law’, 
that said agreement is valid and that it be enforced by mak¬ 
ing said unequal dividend payments; that Equity Cause No. 
i 65,140 (which is not appealed from), be dismissed. (Id. ps. 
34-36.) 

Appellant’s Motion for a new trial and rehearing was 
denied by Justice McGuire in June 1942. (Id. ps. 36, 42.) 

Under the decision below one-third of the depositors in 
I amount would receive about $79,000, and two-thirds the 
depositors in amount only $30,000, clearly unequal and un- 
i just and not a ratable dividend. The claim that it is ratable 
t because 9.55% remains for the stockholders is untenable: 
No gift to them was intended, there was no consideration, 
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and the stockholders are entitled to assets only after the 
depositors are paid in full. 

STATUTE INVOLVED. 

“From time to time, after full provision has been 
first made for refunding to the United States any de¬ 
ficiency in redeeming the notes of such association, the 
comptroller shall make a ratable dividend of the money 
so paid over to him by such receiver on all such claims 
as may have been proved to his satisfaction or adjudi¬ 
cated in a court of competent juirsdiction, and, as the 
proceeds of the assets of such association are paid over 
to him, shall make further dividends on all claims pre¬ 
viously proved or adjudicated; and the remainder of 
the proceeds, if any, shall be paid over to the share¬ 
holders of such association, or their legal representa¬ 
tives, in proportion to the stock by them respectivelv 
held. (R. S. §5236.)” 

§194, Title 12 USCA; R. S. §5236. 

Statement of Points. 

1. That Civil Action No. 13,587 was erroneously cou 
sidered on its merits by the Court rather than on pre-trial 
as directed by the Motions Court. 

2. That Civil Action No. 13,587 was not properly at 
issue, the Comptroller of the Treasury not having answered 
the bill of complaint. 

3. That the Court erred in refusing to consider the 
issues of fact raised by the answer of these defendants in 
Civil Action No. 13,587, and by the answer of the inter- 
venor, Wade H. Cooper and his cross-bill. 

4. That the Court was without power to render a 
declaratory judgment in Civil Action No. 13,587 on pre-trial 
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since substantial issues of fact were involved and raised by 
the pleadings. . 

5. That failure to have a hearing on the issues of fact in 
Civil Action No. 13,587 was a deprivation of due process to 
these defendants. 

6. That the Court’s decision in Civil Action No. 13,587 
is contrary to the facts and law, the order of Justice Bailey, 
and the opinion of Justice Luhring. 

7. That the Court committed error in treating the pre¬ 
trial in Civil Action No. 13,587 as a hearing on its merits 
without notice of his intention so to do to the parties or to 
counsel. 

8. That the purported findings of fact and conclusions of 
law by the Court in Civil Action No. 13,587, were unsupport¬ 
ed by substantial evidence or admissions of record or undis¬ 
puted affidavits. 

9. That the Court’s action in Civil Action No. 13,587 
was contrary to the true intent and meaning of the rules of 
Court with respect to summary judgments and declaratory 
judgments. 

10. That the Court erred in not directing a trial of Civil 
Action No. 13,587 on its merits and a trial by jury of the 
issues of fact. 

11. That the Court committed error in not stating issues 
as presented by the answer of this defendant and the sup¬ 
porting affidavits and directing that the same be tried by a 
Court and jury. 
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12. That the Court committed error in refusing to state 
the issues as presented by the cross-complaint of the de¬ 
fendant Wade H. Cooper. 

Summary of Argument. 

Facts: 

The United States Savings Bank, restricted from doing 
business by proclamation, was in the hands of a Conservator 
from March 14, 1933, to February 10, 1934; Receiver ap¬ 
pointed and Bank declared insolvent February 10, 1934; 
the depositors paid in full by 1938; an assessment action 
theretofore brought, continued against the shareholders; 
an agreement made between stockholders and Receiver in 
1941 to distribute 3% to depositors assenting to waive any 
excess, and 12.55% to others, Wade Cooper, owner of a 
large majority of the stock, reserving the right to enforce 
3% to all; a circular letter sent depositors; a petition by 
Receiver for approval of the unequal distribution, heard by 
Justice Bailey and approved nisi; a refusal of approval by 
Justice Luhring because unequal distribution concealed 
from depositors by Receiver’s letter; this action then 
brought to compel assentors to 3% to perform; consolida¬ 
tion of the two actions and the motions by the Receiver for 
approval of unequal distribution, and by depositors for ap¬ 
proval of 3%, and order for advancement for trial by Jus¬ 
tice Bailey; pre-trial before Justice McGuire, who granted 
final judgment, approving and ordering the unequal dis¬ 
tribution and dismissing the stockholders action; and this 
appeal from the unequal distribution, but none from the 
dismissal. 

: 

The Receivers had taken up to February 31, 1941, 
$217,815.18 for claimed expenses, there was over $100,000. 
cash on .hand, besides the Bank Building, worth over 
$65,000. So the Bank had nearly $400,000. besides paying 
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. depositors the principal of their, claims,—four times the 
Bank’s Capital stock of. $100,000., even on forced sale of 
its assets, and at the sacrifice prices necessarily realized. 

Argument: 

(1) The purported agreement between the Receiver and 
a Stockholders ’ Committee to pay assenting depositors 3%, 
and non-assentors 12.55% interest as a final dividend pay¬ 
ment is void as it is contrary to the requirements of § 191 
and § 194 of 12 USCA of the Banking Act, requiring a 
ratable distribution, and is contrary to public policy as 
evidenced by said Act and the authorities construing it, and 
cannot be waived. This defense of illegality when not in¬ 
terposed by the parties is decided by the court sua sponte 
as not only proper but necessary. 

(2) The depositors who signed agreements to forego 
1 interest above 3% did so because the Receiver’s letter con- 
! cealed the agreement to pay non-assentors 12.55%, and 

represented that all depositors would receive 3%. None 
would have signed if told that the non-assignors would re- 
i ceive 12.55%. This misrepresentation and concealment 
constitute fraud, making the agreement unenforceable. 
Moreover, as Cooper, owner of a majority of the stock did 
i not join in the unequal distribution provision, it is of no 
force against him. 

(3) That the Receiver’s letter misrepresented and con¬ 
cealed the facts as to the agreement between the stock¬ 
holders and Receiver was adjudicated and denied approval 

i of the petition. So, the question raised now was determined 
by Justice Luhring, and his decision is binding. 

(4) As this is an equitable action for specific perform- 
1 ance of an alleged contract which is void, and involves the 
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final distribution of dividends as required under § 194, Title 
12 USCA of the Banking Act, there should be 

“A complete decision on all the points embraced, so 
as to preclude * * * all further litigation between the 
same parties.’’ 

The depositors have always tried to reopen this Bank, 
because extremely helpful to them: They offered in 1934 to 
contribute 35% of the principal of their claims for this 
purpose, but this was defeated by the Receiver. The de¬ 
positors now oppose payment of 12.55% for interest as 
about four times what is due, and payment of it would keep 
the bank closed. They ask only the interest they are fairly 
entitled to, knowing that this is all this highly discrimina¬ 
tive Court will award them, and they present the question 
in this spirit. 

(5) The agreement, (though void as to unequal dis¬ 
tribution), is valid as a contract for compromise of all 
claims for interest at 3% and should be enforced. 

(6) If there were no compromise agreement, the case is 
in equity, and the Court has jurisdiction to determine 
whether any interest should be awarded and, if so, for 
what time and at what rate. We submit that under well 
settled rules if it allows interest, it should be only from 
the declaration of insolvency, and only at a “fair” rate,— 
the current rate for Savings Banks accounts,—what the 
money would have earned; and that the Court will take 
judicial notice that the current rate on such accounts did 
not exceed 3%. 

(7) If the case were at law, there would still be the 
question whether any interest is allowable, and, if so, for 
what time and at what rate,—questions determinable under 
the law of West Virginia, where the Bank Charter was 
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granted. The law is firmly settled that interest is allow¬ 
able only from the determination of insolvency and under 
the decisions both in West Virginia and in the District the 
Savings Banks accounts would draw the contract rate of 
3%, and interest on the business or drawing accounts would 
be barred by the payment of the principal. 

(8) The two main questions here involve matters of 
general and highly important public policy: 

(a) The statute for equal distribution is designed to 
protect the otherwise helpless. Here, (as always in bank 
insolvencies), there is a multitude of small depositors, un¬ 
able to protect themselves against such schemes as pre¬ 
sented here. 


ARGUMENT. 

L 

The agreement by the Receiver and a Stockholders’ Com¬ 
mittee was void as to the provision to pay certain deposi¬ 
tors 12.55% and other depositors only 3%. 

(a) The agreement was one to make an unequal distribu¬ 
tion between depositors having equal rights, in violation of 
§ 194 of 12 USCA, Supra . 

It is plain that this provision of the agreement was one 
for unequal distribution (Cooper’s App. pp. 23-27, 32): 
Those who would assent to the Receiver’s and Stockhold¬ 
ers’ proposal -were to be paid only 3%, and those who failed 
to assent 12.55%. There is no basis for the claim that the 
distribution would be equal in that the 9.55% would pass to 
the stockholders: They have no claim on the assets until 
the depositors are fully paid. 
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The form used,—of depositors assignments to the stock¬ 
holders,—does not change the purpose to make an unequal 
distribution. Nor does calling the papers executed an as¬ 
signment change its nature. Equity looks through the form 
to the substance, and it is plain that the effect was to make 
an unequal distribution. 

The assignments were not sought either for a considera¬ 
tion or as a gift, but solely to enable the Receiver to make 
an unequal distribution. (Id., 28-30.) 

* 

As often as such a deceit or pretense has come before the 
Courts in an effort to conceal the real purpose and effect, 
equity has decided the issue on the substance and not on 
the form. 

“In fact, it is only by looking at the intent rather 
than at the form, that equity is able to treat that as 
done which in good conscience ought to be done. * • * 
Equity always attempts to get at the substance of 
things, and to ascertain, uphold, and enforce rights and 
duties which spring from the real relations of parties. 
It will never suffer the mere appearance and external 
form to conceal the true purposes, objects, and conse¬ 
quences of a transaction.” 

1 Pomeroy’s Equity Jurisprudence, 4th Ed. §378, 
p. 703. 

Western Indemnity Company v. Crafts, 240 F. 1, (C. C. A. 
6), w r as an action on a bond to secure the State of Ohio 
against loss for money transferred to a private corpora¬ 
tion contrary to Statute. The bond was held unenforceable 
because,— 

“• * * the plain intent and purpose” (was) “to pro¬ 
mote a scheme to divert state moneys from the state 
treasury to the Euclid Company; * * 
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The bond was a proper one on its face, and did not disclose 
the illegal scheme, but the Court made its holding on its pur¬ 
pose. 

In Board of Trade v. O’Dell Commission Co., 115 F. 574, 
the Chicago Board of Trade sought to enjoin defendant 
from using its quotations. The Court said,— 

<<* # # w hji e j n f orm contracts” (were) “for the sale 
and delivery of commodities in the future, it was not 
contemplated by either party that such commodities 
would be actually delivered or paid for, but that the 
deal would be closed by the payment of differences in 
some form of settlement.” 

The Court held such transactions bucket-shop deals, vio¬ 
lating the laws of Illinois and Ohio, and consequently that 
plaintiff had no standing in a Court of Equity. 


That the instruments signed by the depositors were in 
form assignments did not make them so,— 

“Equity regards substance and not form, and is not 
bound by the names which parties may have given their 
transactions.” 

Schumacher v. Eastern Bank & Trust Co., 52 F. 

(2d) 925. 

“Equity looks to the substance and not the shadow, 
to the spirit and not the letter * * *. It seeks justice 
rather than technicality, truth rather than evasion, 
common sense rather than quibbling.” 

19 Am. Jur. §459, ps. 317, 318. 

(b) As the provision for distribution of 12.55 % to non- 
assentors, <vud of 3% only to assentors was one for an un¬ 
equal distribution, it was void. 

(1) The Supreme Court recently held where a bank gave 
security for deposits and subsequently became insolvent 
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that the Receiver might recover the assigned securities 
without paving the depositors because,— 

“ ‘To permit the pledge would be inconsistent with 
many provisions of the National Banking Act which are 
designed to ensure, in case of disaster, uniformity in 
the treatment of depositors and a ratable distribution 
of assets.’ ” (Yonkers v. Downey, 309 U. S. 594, 596.) 

(2) This decision of the Supreme Court is in accord with 
the Federal and State decisions generally, and with the doc¬ 
trines laid down in the textbooks. 

“A contract which is contrary to the requirements of 
a statute is void -whether expressly made so by the stat¬ 
ute or not.” (Lakos v. Saliaris, 116 F. (2d) 440. (C. C. 
A. 4.) 

(See also 17 C. J. S. §189, p. 544, §201, p. 555, §203, 
ps. 558, 559; 5 Williston on Contracts, Rvsd. 
§§1628, 1630; Restatement Law* on Contracts, 
§§512, 580; 2 Page on Contracts, §§677, 680.) 

(3) Section 194, Title 12 USCA, supra , requiring equal 
distribution to depositors is one of general public policy: It 
is obviously one designed to protect the multitude of small 
depositors,—there being 7,000 of them here,—who would be 
unable to protect themselves by employing attorneys and 
litigating against such claims as the one attempted here. 

Greek seamen on a Greek vessel, where the vovage end- 
ed in a United States Port, had agreed that a portion of 
their w*ages should be deposited in the Bank of Greece in¬ 
stead of being paid to them, contrary to the Seamen’s Act. 
The seamen libeled the vessel for these w*ages, and it was 
held that the agreement w*as void as against public policy, 
evidenced by the Statute. (Lakos v. Saliaris, 116 F. (2d) 
440.) 
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A factory superintendent contracted with the owner to 
furnish the statutory safeguards for the machinery, but 
failed to do so, and through his negligence was killed. The 
Court held,— 

“ * * * that the statute * # * imposed a duty as to safe¬ 
guards upon the owner which was absolute, and as to 
which he could not relieve himself by contract. * * # 
the want of power to avoid the duty and liability which 
the statute imposed embraced all forms of contract , 
* * * by which the positive commands of the statute 
would be frustrated or rendered inefficacious.” (Bow- 
ersock v. Smith, 243 U. S. 29, 34, 35.) 

4 ‘In view of Rev. St. §5236 (Comp. St. §9823), re¬ 
quiring comptroller to make a ratable dividend of pro¬ 
ceeds from insolvent bank’s assets, proposed sale of 
assets of insolvent bank providing for payment in full 
of certain small claims, amounting in all to approxi¬ 
mately $20,000, held illegal.” (Ex Parte Moore, 6 F. 
(2d) 905, 906.) 

“Although court has full power to prescribe terms 
of sale of assets of insolvent corporations, it may not 
prescribe illegal terms which practically nullify provi¬ 
sions of statute, though terms be favored by a very 
large majority, and vrould in all probability be for bene¬ 
fit of creditors.” (Id.) 

“A compromise and settlement of a claim under a 
fire insurance policy for a total loss is without consid¬ 
eration and so not binding upon the insured if the loss 
w r as in fact total, where under a valued policy statute 
the insurer is, in case of total loss, liable for the full 
amount of the policy.” (Grandview Inland Fruit Co. 
v. Hartford F. Ins. Co., 109 A. L. R. 1472.) 

“Rights conferred as a matter of public policy can¬ 
not be waived.” (Id. p. 1473.) 

“It is perfectly clear, moreover, that the right of the 
sovereign power to direct that which is for the welfare 
of the general public cannot be abridged by agreements 
between individuals. Rights conferred as a matter of 
public policy cannot be waived.” (12 Am. Jur. §166, p. 
661.) 

(See also Continental Corp. v. Gowdv, 87 A. L. R. 

1039,1048, Mass. Judcl. Ct.) 
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(4) It is ‘‘not only proper but necessary”.for the Court 
‘‘on its own motion” to interpose a defense to the agree¬ 
ment that it is illegal, contrary to the statute and to public 
policy, and, therefore, void. (Fitzsimmons v. Eagle Brew¬ 
ing Co., 107 F. (2d) 712, 713.) 

“• * * you can,not ask the aid of a court of justice to 
carry out an illegal contract; * * V’ (1 Pomeroy’s 
Equity Juris. 4th Ed. §402, p. 752.) 

“No performance on either side can give the unlaw¬ 
ful contract any validity, or be the foundation oi' any 
right of action upon it.” (First Nat. Bank of Concord 
v. Hawkins, 174 U. S. 364, 370.) 

The Court below erred in upholding said contract, and in 
failing and refusing to hold that it was void. 

n. 

The provision for unequal distribution was void because 
of concealments and misrepresentations in the Receiver’s 
and Stockholders’ letters. 

(a) The agreement between the shareholders, (except¬ 
ing Cooper, the majority shareholder), and the Receiver was 
for 3 % to assentors, and 12.55 % to non-assentors. The Re¬ 
ceiver's letter to the depositors misrepresented the agree¬ 
ment by stating that 3% was to be paid to all, and the Court 
beloiv erred in holding to the contrary. (App. 33.) 

We quote from the letter,— 

“A committee of shareholders * * # has developed a 
plan for • • • termination of this receivership. The 
success of the plan depends on the cooperation offered 
by the depositors, who will be asked to forego a part 
of the interest • * * on their claims.” 

“The plan contemplates that all depositors will be 
requested to assign to the committee all * * • interest 
in excess of 3% * • *. When sufficient assignments have 
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been received * * * the committee will deliver such as¬ 
signments to the receiver which will constitute a waiver 
of the interest covered thereby.’’ 

“The plan * ## is***a compromise of the con¬ 
flicting claims of the depositors for * * * full * * * in¬ 
terest, and of the shareholders who deny liability # * *. 
If # # # adopted, the immediate payment of the interest 
therein contemplated will be made, the litigation # * * 
dismissed, the attendant expenses and delay * * * 
avoided, and the receivership * * * terminated.” (Coop¬ 
er’s App. pp. 13; 23-26.) 


So, it appears positively that all of the depositors are 
referred to as waiving any excess of 3% and as to receiving 
that amount. Nowhere in the language quoted or in the 
letter, (all the material language), is there a suggestion of 
the payment of any different sum than 3%. 

(b) The letter concealed the provision for unequal dis¬ 
tribution. 


There is no statement in the letter that 12.55% will be 
1 paid to any depositor, or any statement from wfliich such in¬ 
ference can be drawn or surmised. The plan to pay 12.55% 

1 • to those who did not assent was misled, and for the very 

i 

1 obvious reason that no sane depositors would have assent¬ 
ed to receive 3% if told that he would receive 12.55% if he 
did not assent. 

(c) The stockholders letter also confirms the Receiver’s 
letter and itself distinctly states that an equal distribution 
is to be made to all, and that it will be of the Savings Banks 
rate of interest,—not 6%. 

We quote from the stockholders letter. 

“Because of this situation a proposed compromise 
plan has been submitted as stated in the letter from the 
receiver 
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“The purpose of the proposal is to pay the depos¬ 
itors • • * interest **• equal to or in excess of the aver¬ 
age rate of interest paid to Savings Bank depositors 
during the period of the receivership by going banks in 
the District of Columbia, and * * * in excess of that 
paid on commercial accounts, which in the absence of 
special agreement is nothing. Provided the * # * as¬ 
signment is executed * * *, payment * * * to the depos¬ 
itors will be made without # * * delay which will permit 
closing of the receivership and the final distribution or 
remaining assets to the shareholders.” (Id. p. 17.) 

(d) The language quoted shows that the stockholders 
also represented that an equal distribution would be made 
and concealed the 12.55 % pirn. 

The depositors state,— 

“* • • a * • • pi an h as submitted as stated in the let¬ 
ter from the Receiver”,—which -was, as appears from that | 
letter, one which contemplated 3% to “all depositors.” | 

“The purpose * * * is to pay the depositors —not part 
of them. 

X»C 

“The purpose * * * is to pay * * * interest equalfar to-a^r 
in excess of the average rate of interest paid to Savings de¬ 
positors during # # * the receivership by going banks in the 
District of Columbia,” 

And the Court will take judicial notice that the going rate 
did not exceed 3%, and under the Federal Reserve Rule the 
Banks w’ere not permitted to pay in excess of 3%. 

And 12.55% can not be calculated or found due on the 
basis of 3%. The most that could be figured would be 6.28 
by including the conservatorship period, (which, of course, 
is to be excluded), leaving the amount about 3%. 
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Moreover, the stockholders state that “the average rate 
of interest paid to Savings depositors” is the rate at which 
payment will be made, and a recent decision holds that that 
is 2%. (American Tobacco Co. v. So. Car. Nat. Bank, 15 
F. Supp. 215, 216.) 

i 

(e) The effect of these misrepresentations and conceal¬ 
ments is ,— 

“It is a well-settled principle of the law of fraud, ap¬ 
plied particularly by courts of equitable jurisdiction, 
that it is the duty of a person in whom confidence is re¬ 
posed by virtue of the situation of trust arising out of 
a confidential or fiduciary' relationship to make a full 
disclosure of any and all material facts within his 
knowledge relating to a contemplated transaction with 
the other party to such relationship, and any conceal¬ 
ment or failure to disclose such facts is a fraud.” (23 
Am. Jur. §81, p. 858.) 

“The principle is basic in the law of fraud as it re¬ 
lates to nondisclosure that a charge of fraud is main¬ 
tainable where a party who knows material facts is un¬ 
der a duty, under the circumstances, to speak and dis¬ 
close his information, but remains silent.” (Id. §78, p. 
854.) 


m. 

Justice Luhring held that the depositors were misled 
through misrepresentations and concealments, and for 
that reason denied approval of the unequal, illegal 12.55% 
and 3% plan. His decision is binding. 

1 Justice Luhring heard the case on exhaustive argument 
on the Stockholders and Receiver’s letters sent to the 
7,000 depositors by the Receiver. The letters were not only 
ample but conclusive and unanswerable evidence to sustain 
his conclusion. And he decided. 
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“It follows that the objections to the approval of 
the plan must be sustained. It is so ordered, and coun¬ 
sel will prepare proper order.’’ 

“The Court finds that those repudiating their as¬ 
signment did not understand that those who did not 
assign would be paid in full; that they believed that 
all depositors and creditors would receive 3%; that 
acting on that understanding they executed the assign¬ 
ments ; and that they should be permitted to withdraw 
such assignments.” (Cooper’s App., pp. 10,11). 

The Courts have always held, 

“Proper judicial comity requires judge of same Dis¬ 
trict Court to follow his colleague”, (American Sconite 
Line v. U. S. 27 F. Supp. 271), “ * * * even if he 
disagrees with the ruling”. (Holmberg v. Anchell, 
24 F. Supp. 594). 

“Where one judge denied motion to dismiss com¬ 
plaint, his decision was the law of the case as estab¬ 
lished in District Court, and should have been so treat¬ 
ed by any other judge sitting in same case in that 
Court; hence later order of different judge dismissing 
complaint was improper.” (Com. Union of America 
v. Anglo S. Amer. Bk. 10 F. (2d) 937). 


Cherry v. Howell, 66 F. (2d) 713, and U. S. v. Stein¬ 
berg 100 F. (2d) 124, hold that it is “error” for the sec¬ 
ond judge to vacate, modify or depart from the ruling 
of the first judge. 

Generally, it seems that one judge should consider him¬ 
self bound by the order of another made in the exercise of 
discretion. (21 C. J. S. 340-342; 33 C. J. 970). (See also 
132 A. L. R. ps. 14 to 89). 





24 


IV. 


This is an equitable action, asking specific performance 
of a void provision in a contract. It involves final distribu¬ 
tion of dividends under Section 194, Title 12 USCA of the 
Banking Act. There should be,— 

“A complete decision on all the points embraced so as to 
preclude * * * all further litigation by the same parties.” 
(19 Am. Jur. §409, ps. 281,282). 

There are really but two questions involved, 

(1) Whether the agreement for unequal distribution 
is illegal and void,—a question which it is necessary for 
the Court to decide on its own motion without its being 
raised by a party. (Fitzsimmons v. Eagle Brewing Co. 
107 F. (2d) 712); 

(2) Whether judgment should be entered directing 
distribution of 3% to all depositors, this being the broad 
question and it being immaterial whether it is to be de¬ 
cided on the basis of a compromise agreement or of that 
being the sum due, because the rate during the period 
involved on savings accounts was no greater than 3%, 
or because that was the agreed rate, as they are the three 
different grounds for the same cause of action. (Garcia 
v. U. S. 43 F. (2d) 873, 876). (See also Steaua Romana 
Societate Etc. v. Woodman, 2 F. Supp. 303; Horwitz v. 
New York Life Ins. Co. 80 F. (2d) 295). 
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(b) While the general rule is that equity having ob¬ 
tained jurisdiction will determine all questions growing 
out of ihe matter litigated, this is especially true here be¬ 
cause the enforcement of the public policy embodied in 
§194 is involved. 

“Courts of equity may, and frequently do, go much 
farther both to give and withhold relief in further¬ 
ance of the public interest than they are accustomed 
to go when only private interests are involved.” (Vir¬ 
ginian Ry. Co. v. System Federation No. 40, 300 U. S. 
515, 552). 

(c) The depositors filed a petition for an order requir¬ 
ing the Receiver to carry out the 3°/c compromise. An order 
was later made, consolidating the two actions. It directed 
that all pending motions be considered and disposed of on 
the trial, which embraced the depositors petition, which in¬ 
volves the same question as that of the action appealed 
from and was consolidated with that action. The decision 
of the petitioners motion depends upon the very broad 
question whether the relief asked is practicable and ad¬ 
vantageous, a/nd, therefore, involves the disposition of 
all issues between the parties. 

(1) The depositors had the right to file their petition 
for a compromise, and the Court has jurisdiction to grant 
the relief sought. 

“ * * * a court may entertain a petition * * * against 
the receiver by a creditor suggesting a • * * com¬ 
promise, and the judge may order the receiver to 
accept the • • * compromise.” (3 Michie, §104, p. 
234). 

(2) The questions to be determined on the depositors 
petition are whether the compromise asked is practical 
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and advantageous. (3 Michie on Banks and Banking, Ch. 
6, §104, ps. 234, 235). 

These questions embrace all the issues between the 
parties, and authorize a determination of all questions. 


V. 


Although the provision in the Receiver’s and Stockhold¬ 
ers’ Agreement for unequal distribution is void, the agree¬ 
ment made by both of them to pay all depositors 3% is 
binding. 

(a) The illegality of the unequal distribution provision 
efficates it alone: It does not effect the valid agreement 
to pay 3% to all. 

“The rule with respect to agreements in violation of 
statute has been declared to be that if any part of an 
agreement is valid, it will avail pro tanto, though an¬ 
other part of it may be prohibited by statute, # * • .” 
(12 Am. Jur. §220, p. 738). 

(b) The agreement for equal distribution, as it ends 
the receivership and avoids “further receivership losses ”, 
is one peculiarly favored by the Courts. 

“The parties were competent to contract, and we 
regard it as not only our right, but our duty as well, 
to respect their voluntary settlement • * *; it appearing 
to us that the rights and interests of the receiver are 
sufficiently safeguarded. The court will at least re¬ 
lieve itself of all responsibility for further receiver¬ 
ship losses.’’ (Gardner v. Grand Beach Co., 48 F. 
(2d) 491, 493). 

(See also High Gravity Oil Co. v. Southwestern Petro¬ 
leum Co. (C.C.A.) 290 F. 370, and Hennessy v. Bacon, 
137 U. S. 78,11 S. Ct. 17, 34 L. Ed. 605). 
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VL 

If there were no compromise agreement, as the case is 
in equity, the Court has jurisdiction to determine whether 
any interest should be awarded and, if so, for what time 
and at what rate. Under well settled rules, interest is 
allowable only from the declaration of insolvency and only 
at a fair rate,—the current rate, what the money would 
have earned. 

(a) As the case is in equity, the Court has jurisdiction 
to determine whether interest should be awarded. 

(1) In Jackson County v. U. S., 308 U. S. 352, the In- j 
terior Department, through mistake, gave a deed in fee 
to Indians, whereupon their lands were placed on the tax 1 
list, and taxes collected for eight years. Then, the Depart- | 
ment corrected its mistake, and sued for the taxes and in¬ 
terest thereon. The Court held that no interest should be 
allowed, saying, 

“The cases teach that interest is not recovered ac- I 
cording to a rigid theory of compensation for money 
withheld, but is given in response to considerations of 
fairness. It is denied when its exaction would be ! 
inequitable.” (Jackson County v. U. S. 308 U. S. 343, 
352). | 

(2) In American Tobacco Co. v. South Carolina Nat. 
Bank, 15 F. Supp. 215, plaintiff claimed interest against an 
insolvent bank, and the Court allowed interest at 2%. 

(3) In American Ins. Co. v. Lucas, 38 F. Supp. 896, 
925, the Court, 3 Judges sitting, determined 

“interest will be allowed or denied ‘in response to 
consideration of fairness’ ” 

and fixed the interest accordingly. 
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1 (4) In City of Danville v. Chesapeake & 0. Ry. Co., 

34 F. Supp. 620, 638, the Court held, 

“ • * • the allowance of interest or not is to be 
determined by the equities of the situation before the 
Court. This is indicated not only by the discretionary 
right to allow interest, but also by the right to de¬ 
termine the time from which interest shall run. 

“And it is in accord with the modern view relating 
to interest. ,, (Id.). 

(5) In U. S. v. Rodiek, 120 F. (2d) 760, 761, the Court 
stated that, 

“ • * * interest is recoverable only in response to 
consideration of fairness. ,, 

(b) The Court will allow interest only at a fair rate, 
which does not exceed 3%. 

(1) “Interest upon the principal sum from the date 
of default, at a fair rate, is the appropriate measure 
of damages for delay in payment of a sum due.” 
(Royal Indemnity Co. v. U. S. 85 L. Ed. 888). 

(2) 3% is a fair rate. 

During the time involved, interest on savings banks 
deposits was on the average 2%. (Am. Tobacco v. So. Car. 
Nat. Bnk., supra). Therefore, the depositors, if paid, would 
have received and their money would have earned only 
2 %. 

Congress passed §371(b), Title 12 requiring the Federal 
i Reserve System to limit interest paid by a member bank, 
and the system never permitted more than 3%. 

(c) If awarded interest , it can be allowed only from 
the declaration of insolvency and the appointment of a 
Receiver . 

United States Savings Bank v. Morgenthau, 66 App. 
i D. C. 234, 238, 85 F. (2d) 811, holds that interest begins 
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with the appointment of the Receiver, saying that the 
computation of the stockholders 

“Excludes * • * the interest • * # since the date 
when the Receiver took possession.’’ 

“That interest should be computed upon the amounts 
then due”, (when the bank went into liquidation, 
which was on the declaration of insolvency.) 

In American Surety Co. v. Bethlehem Nat. Bank, 86 L. 
Ed. 231, 233, it is held that 

“ • # * the claims must manifestly be estimated as| 
of the same point of time * * * the declaration of in-j 
solvency,” 

clearly excluding the previous conservatorship period. 

The rule according to the textbooks is, 

“Interest cannot be allowed on claims against an 
insolvent banking corporation between the making 
of an order pursuant to restraining the corporation 
from paying its deposits, or any dividend thereon, and 
the appointment of a receiver.” (9 C. J. S. §527,| 
p. 1011, Note 26). j 

The cases of voluntary liquidation do not apply to this 
involuntary liquidation: In both cases interest begins 
with the beginning of liquidation, in the involuntary liqui¬ 
dation when insolvency is determined, and voluntary 
liquidation when the bank closes its doors. 

Computing at the rate agreed upon of 3%, which is more | 
than the current rate, which was 2%, (American Tobacco 
Co. v. So. Car. Natl. Bank, supra), the total interest i 
amounts to 3*4% on savings accounts only. 
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m 

If the case were at law, (and equity will follow the law), 
interest would be allowable only as urged above (Pt. VI), 
and both in West Virginia, (the law as to which would pre¬ 
vail), as the bank charter was granted there, and in the 
District, savings banks accounts would draw the con¬ 
tract rate of 3%, and interest on the drawing accounts 
would be barred by payment of the principal. 

(a) The law of West Virginia controls as to the question 
of interest at issue, (Bergling v. Wardell, 115 F. (2d) 948), 
but it will be seen that the law there is the same as that in 
the District of Columbia. 

(b) No more than the agreed rate of 3% can be paid on 
the Savings • Banks accounts. (Richmond v. Irons, 121 U. S. 
27; Cecil v. Hicks, 29 Grot. 1 , 26 Am. R. 391 ; Morris v. 
Baird, et al., 35 Anno. Cos. 12731; § 28-2701 (17:1) 1940 
D. C. Code). 

(c) Acceptance of the principal barred interest on the 
demand accounts, (100 A. L. R. 97, 105 ; Garvy v. Wilder, 
121 F. (2d) 714, 717; Bewneit v. Fed. Coal & Coke Co., 30 
Am. & Eng. Armo. Cases ( 1913 E ) 578). 

i (d) Interest can not be allowed during the conservator- 
ship, but only from the declaration of insolvency and the 
appointment of a Receiver. (See Pt. VI above). 
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vm. 

The depositors’ petition for a 3% compromise should be 
granted. 

(a) The petition should he granted if practical and ad¬ 
vantageous, and it is both. ( 3 Mickle on Banks & Banking, 
Ch . 6, §104, p. 235). 

(1) It is self-evident that the 3% compromise is prac¬ 
ticable. 

(2) That it is highly advantageous is proved by the very 
convincing arguments advanced by the Receiver in his let¬ 
ter to the depositors, acquiesced in by the shareholders. 
These parts of the two letters should be read. Counsel 
feels that he can not state the many advantages as force¬ 
fully or effectively as the Receiver did. 

(b) The burden was upon the Receiver to show cause 
why the compromise asked should not be granted, and as he 
failed to do so, the petition should be granted. 

“* • * if the receiver, as the representative of its 
stockholders and other creditors, fails to show cause, 
upon being cited to do so, why the proposed settlement 
should not be authorized, the court may in its descretion 
order him to accept the terms of settlement offered by 
the intervening creditor, to the end that long and ex¬ 
pensive litigation may be rendered unnecessary. Mc¬ 
Gregor v. Third Nat. Bank, 124 Ga. 557, 53 S. *E. 93.” 
(3 Michie on Banks & Banking, Ch. 6, §104, p. 235). 

(c) Neither the Receiver nor the stockholders can con¬ 
tend that the depositors proposed compromise is either im¬ 
practicable or not advantageous. They are both bound by 
their advocacy of the compromise in their letters. (Ohio, 
Etc. R. R. Co. v. McCarthy, 96 U. S. ps. 258,268). 
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IX. 

The decree below is not sustained by the findings of 
Fact or the Conclusions of Law, but is in conflict with these 
Findings and Conclusions. 

(a) The decree is made on the basis that the waivers of 
interest are valid, but there is no finding that those who 
executed these papers were advised that an unequal distri¬ 
bution would be made. 

So, the decision holds the assignors bound to this agree¬ 
ment although when not advised that it would be made, but 
to the contrary; and also to a payment of interest to the 
non-assentors based on a 6% interest rate, when not told 
that it would be so based, but advised that it would be at 
3%. 

(b) There were two letters,—one by the Receiver and 
the other by the stockholders to the depositors. That by 
the Receiver is set out in full, and that by the stockholders 
was before the Court. Both letters, as shown above under 
Point II hereof, and as appears on their face, state repeat¬ 
edly that an equal distribution of 3°/o is to be made, and 
state also that the rate to be paid is the average rate paid 
by Savings Banks in the District of Columbia. 

The Court will take judicial notice that the average rate 
did not exceed 3%, and a Federal Court has taken judicial 
notice that the average Savings Banks rate during the pe¬ 
riod involved was 2%. (American Tobacco Co. v. So. Car. 
Nat. Bk. 15 F. Supp. 215, 216). 

The 12.55% is sustained by the Court and is reached by 
allowing a 6% rate. 
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(c) The Court next holds that it was unable to bind 
the non-assenting depositors to accept 3% which was error, 
as it appears from Points II and IV above, that there is 
doubt whether any interest is payable, and 3*4% is the ut¬ 
most that could be awarded. Jurisdiction did not depend 
on the Court’s directing unequal distribution and denying 
equality: jurisdiction arose as to the action because it was 
a class one and as to the motion because ex parte. (21 C. J. 
S. 38) ex parte Moore supra. 

(d) Next, the Court bases its opinion upon the theory 
that interest will be paid during the conservatorship which, 
as shown above (Point VI) is in conflict with all the deci* 
sions on that subject. 

(e) Again, the Court ignores the decision of Justice 
Luhring that the assignments are voidable as to the provi¬ 
sion for unequal distribution, and mistakenly finds on the 
same instruments that there was no fraud, misrepresenta¬ 
tion or concealments in obtaining them. 

(f) Still again, the Court mistakenly holds that the de¬ 
positors are bound by the assignments because the Re¬ 
ceiver’s letter stated that he would explain the plan of 
settlement, whereas they had the right to rely upon the 
statements in the letters without inquiry. (23 Am. Jur. 
§81, p. 858). 

< . . * . * ; 

Conclusion. 

The 3% compromise should, it is urged, be enforced and 
the judgment reversed because,— 

(1) The Receiver agreed to carry it out if enough de¬ 
positors assented, and he concedes that enough did. 
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(2) There is substantial doubt as to whether any inter¬ 
est is due, as the Bank has proved to be solvent. 

(3) Three and one-half percent is the utmost interest 
that can be found due,—substantially the compromise 
amount. 

(4) The unequal distribution provision is void because 
it violates the statutory right and protection of the small 
depositors (12 U. S. C. A. §194), who cannot hire counsel 
and protect himself and here has the added vice of calling 
for four times any interest allowable. 

(5) This bank has already suffered far more than it 
should have from this receivership: Over $200,000. has 
gone into expenses, and it has lost for nine years the large 
profits it always made, yet it still has $100,000. cash and a 
bank building worth $70,000. 

(6) The aim of every one here is to accomplish an end 
of real benefit to a large population and covering a wide 
area,—to open a bank which is badly needed, which should 
result and it is believed would follow from reversing the 
judgment and enforcing the 3% compromise. To do this 
the questions whether any interest, and, if so, how much is 
due the depositors must be determined. Leaving it unde¬ 
termined or sanctioning an unwarranted amount would 
simply prolong and make worse a deplorable situation,— 
the bank would remain closed, and the public be deprived 
of its use; litigation would be continued; and unnecessary 
further expenses would so exhaust the bank assets that no 
capital to justify opening the bank would remain. 

It is respectfully submitted for the reasons stated above 
that the decision of the lower court should be reversed, and 
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that a decree be entered affirming the 3% compromise for 
payment to all depositors alike. 

ROBERT H. McNEILL, 
Heurich Building, 

Washington, D. C. 

Attorney for Appellants. 


Of Counsel: 

S. Wallace Dempsey, 
Bruce Fu ller 





APPENDIX. 











APPENDIX. 
Cases 8369 and 8370. 


15 Amended Complaint to Enforce Stockholders 

Assessment Liability. 

(Filed Jan. 23, 1939.) 

Equity No. 65,140. 

1. Plaintiff, a citizen of the United States and a resi¬ 
dent of the District of Columbia, is the duly appointed, 
qualified and acting receiver of the United States Savings 
Bank, having been appointed as such receiver on December 
31, 1936, by the Comptroller of the Currency of the United 
States pursuant to law. The amount in controversy in this 
action exceeds, exclusive of interest and costs, the sum of 
One Thousand Dollars. 

2. The several defendants are all stockholders of the 
said United States Savings Bank, as will more fully appear 
hereinbelow, * # # 

3. The United States Savings Bank is a banking cor¬ 
poration organized under the laws of the State of West 
Virginia as the successor corporation in name, place, and 
stead of the North Savings Bank, incorporated under the 

laws of said State on the 16th of May, 1906, • • • 

16 when the said bank established a banking house 
in the District of Columbia; and, thereafter, until 

March 6th, 1933, when it was closed by the Proclamation 
of the President of the United States of March 6th, 1933, 
said bank continuously maintained and conducted a gen¬ 
eral banking business solely within the District of Co¬ 
lumbia. 
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17 The said United States Savings Bank was not per¬ 
mitted to reopen under said Act, (Conservation Act) 
and on, to-wit, March 14th, 1933, the Comptroller of the 
Currency, acting pursuant to said Act, appointed a con¬ 
servator for said bank, who took possession of the bank, 
its books, records and assets, and acted as such conservator 
until February 10, 1934, on which date the Comptroller of 
the Currency appointed Carter B. Keene as receiver of 
said bank. Thereafter, said Carter B. Keene acted as 
such receiver until December 31,1936, when the Comptroller 
of the Currency appointed Frederick J. Young, plaintiff 
herein, as receiver to succeed said Carter B. Keene, re¬ 
signed. 

* • • • • 

22 Since said closing date, dividends in the amount 
of 100% of the claims of the creditors and depositors 
of said bank have been paid by the receivership, but there 
still remains unpaid to said creditors and depositors interest 
at the legal rate of 6% per annum on all unpaid balances 
1 of said debts and obligations of the bank computed from 
said March 6, 1933, up to and including March 15th, 1938, 
the date on which the final 10% of the aforesaid dividends 
was paid. Said accrued and unpaid interest is in excess 
of $100,000.00, to-wit, in the amount of approximately 
$223,721.39. 

17. On or about February 27th, 1937, the Acting Comp¬ 
troller of the Currency of the United States, pursuant to 
the authority vested in him by law, particularly section 298 
of Title 5, Corporations, of the 1929 District of Columbia 
Code, and section 5234 of the Revised Statutes of the United 
States (12 U. S. C. A. Section 192), determined that, in 
order to pay the debts and obligations of the said United 
States Savings Bank, it was necessary to enforce the in¬ 
dividual liability of the shareholders of said bank as ere- 
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ated and imposed by the Constitution and laws of West 
Virginia (see Paragraph 7, hereinabove), and accordingly, 
made an assessment and requisition upon the holders of all 
shares outstanding at the time of the failure of said bank 
for and in the sum of $100,000.00 to be paid by them on or 
before the 3rd day of April, 1937, said amount constituting 
an assessment of 100% of the par value of said shares of 
stock. 

• • • • • 

23 18. Notwithstanding tfye aforesaid assessment, 
notice of assessment and demand for payment, not 

one of the said defendant shareholders has paid all or any 
part of the amount assessed against and demanded from 

him or her respectively. 

• • • * • 

24 WHEREFORE, plaintiff demands that a judg¬ 
ment be entered in this action directing the individ¬ 
ual defendants to pay over to the plaintiff as Receiver of 
the United States Savings Bank the full amount of the 

assessment levied against them respectively. * ' * 

• • • • • 

Motions and Special Appeals. 

Equity No. 65,140. 

2 The amended bill was filed Jan. 23,1939. 

3-4 Various motions were made at different times by the 
5-6-7 defendants, and the plaintiff. This case has been 
8 in this Court on appeal twice already. None of these 
motions are pertinent to the issues involved, but are 
all set out in the Transcript as desired by the Receiver. 
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Answer of Defendant Wade H. Cooper. 

! (Filed Nov. 9, 1939.) 

Equity No. 65,140. 

While there was no appeal by any one from the order 
of the Court dismissing the Bill against the defendant 
stockholders in this case, Appellees insist that this Court 
should know something of the “back ground” of this case. 
For this reason defendant Cooper gives the brief summary 
of the defenses set out in his answer which defenses are 
practically the same as the defenses set up by all the other 
stockholders. 

43 Further answering (paragraph 8) this defendant 
says that under the aforesaid Article 11, Section 6, 
of the Constitution of West Virginia, and Section 3138 of 
the Code of Law of West Virginia, the personal liability, 
if any of this defendant is directly to the creditors of said 
Bank, and not to the plaintiff-receiver of said Bank • • • and 
said liability, if any was not and is not an asset of said 
Bank • * *, that any attempt of the legislature of West Va., 
to change or modify the vested or Constitutional rights 
of said depositors or creditors is in violation of the said 
Article 11 Section 6 of the Constitution of West Virginia, 
and also in violation of Clause 1, Section 10 of Article 1 of 
the Constitution of the United States which provides that 
No State shall • * • pass any • • * law impairing the 
obligation of contracts 

And the same is also in violation of the Fifth Amendment 
to the Constitution of the United States, which provides: 
No person shall be deprived of liberty or property with¬ 
out due process of law. 

9 Answering paragraph 16 this defendant says the 

said Bank was always solvent, with sufficient assets 
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to pay all liabilities at all times. This defendant denies 
• • * that be is obligated under the provisions of the Con¬ 
stitution or Statute of the State of West Virginia for the 
payment of interest * # * Answering paragraph 18 of the 
Amended Complaint, this defendant denies any and all 
liability to pay any interest on any assessment (without ad¬ 
mitting that any such liability exists) upon the ground that 
all of the debts and liabilities of said Bank having been paid, 
the attempt upon the part of the plaintiff-receiver being 
made herein to collect a stock assessment for the purpose 
of paying interest which is not an interest bearing obliga¬ 
tion, no liability exists on the part of the stockholders, in¬ 
cluding this defendant, to pay interest on the assessment 
levied against said stockholders. 

3 Answering Paragraph 4 this defendant * * * de¬ 

nies that as a stockholder of the United States Sav¬ 
ings Bank he is liable for interest on any alleged liability 
of said bank to any creditor or depositor of said bank by 
reason of Section 298 of Title 5 of the 1929 District of 
Columbia Code, or under any provision of the National 
Bank Act, which statutes are referred to in paragraph 4 
of the Amended bill, or by reason of any provision of the 
Constitution of West Virginia or any statute of said 
State. 

2 Answering paragraph 3 * * * this defendant says 

that the legislature of West Virginia by an Act duly 
10 approved on Feb. 26, 1929 expressly prohibited any 
bank, incorporated under the laws of West Virginia 
from transacting any business outside of said State and 
thereafter the business of said bank was and is ultra vires 
said corporation bank 

48 “Further answering said bill of complaint and 
all of the paragraphs thereof, this defendant says 
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that the United States Savings Bank suspended on March 
6,1933, as hereinbefore set forth, as appears from the rec¬ 
ord herein, and that no attempt at assessment was made 
on the stockholders by the Comptroller until February 27, 
1937, a few days less than four years after said Bank had 
been closed and was being liquidated by the Comptroller 
through a Conservator or successor Receiver; that the 
Comptroller in the matter of enforcing the liability of the 
stockholders of said Bank is governed by the laws of West 
Virginia, which provide and require that the liability of 
stockholders shall be enforced without awaiting the liquida¬ 
tion of assets or delaying for any other cause; that the ac¬ 
tion herein instituted was not filed until more than four 
years after said Bank was suspended, and was not in¬ 
stituted until more than a reasonable time had elapsed after 
the closing of said Bank within which time the assessment, 
if any, should have been made and this action is therefore 
barred. 

(1) By unreasonable delay and laches of the Comptroller 
in making an assessment, and 

(2) By the lapse of more than three years after a rea¬ 
sonable time had passed following the closing of said 

: Bank for the making of an assessment. 

(3) Because it appears on the face of the amended com¬ 
plaint that the alleged cause upon which said com¬ 
plaint is based accrued more than three (3) years 
prior to the institution of this suit. 

(4) Because the claim asserted in this action improperly 
and illegally charges interest against the stockhold¬ 
ers, including this defendant, during the conserva¬ 
torship of said Bank, namely, from March 14, 1933, 
to February 10,1934, although it appears by the said 
amended complaint that the alleged assessment 
against the stockholders of said Bank was made on 
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February 27, 1937, requiring payment of said al¬ 
leged assessment on or before April 3, 1937, with 
interest from that date, as appears by plaintiff’s 
Exhibit “C” 

(5) Because the original bill was filed on August 10, 
1937—a period of three (3) years and six (6) months 
after the Acting Comptroller declared on February 
10, 1934, that the said Bank was insolvent and he on 
said date appointed Carter B. Keene Receiver there¬ 
of, who qualified on said last mentioned date. 

(6) Because the instant suit was filed on August 10, 
1937—a period of four (4) years, four (4) months 
and twenty-six (26) days after the appointment by 
the Comptroller on March 14,1933, of a Conservator 
of said Bank. 

(7) Because the assessment was levied by the Comp¬ 
troller against stockholders on February 27,1937—a 
period of three (3) years, eleven (11) months thirteen 
(13) days from March 14, 1933, when the Comp¬ 
troller refused to issue a license to reopen said Bank, 
on which date (March 14,1933) he appointed a Con¬ 
servator of said Bank. 

(8) Because the assessment was not levied until Feb¬ 
ruary 27, 1937—a period of three (3) years and 
seventeen (17) days after the appointment by the 
Comptroller of Carter B. Keene (on February 10, 
1934) as Receiver of said Bank. 

(9) Because the cause of action, if any, in favor of 
creditors of said Bank is directly to the creditors of 
said Bank under the Constitution or Statute of West 
Virginia, and such cause of action, if any, accrued 
more than three (3) years prior to the filing of the 
original bill herein, even if it be assumed that a 
right of action to the plaintiff-receiver was concur¬ 
rent with a creditor’s remedy. 
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58 Receiver’s Petition. 

1 (Filed Sept. 15, 1941.) 

Equity No. 65,140. 

Petition was filed by Receiver Young on Sept. 15,1941 to 
approve the compromise settlement. The compromise set¬ 
tlement contained the following reservations: 

66 “I sign this with the following understanding: 

(a) That the 12.55% is for the purpose of this 
agreement only. 

(b) That the depositors and stockholders reserve 
the right to take such action as may be neces¬ 
sary to bind all the depositors.” 

94 Mr. McNeill’s Memorandum For Mr. Justice Luhring. 

Equity No. 65,140. 

To the Honorable Osbar R. Luhring, United States Dis¬ 
trict Judge: 

In response to the request of the Court I have the honor 
to advise that I have represented for several weeks the 
1 following depositors in the United States Savings Bank, 
1 who dissented from and protested the proposed distribu¬ 
tion of 3% interest to them and 12*4% to dissenting de¬ 
positors: George B. Fraser, George B. Fraser, assignee of 
Marie Munro, David B. Kerrick, Fidelity Storage Com¬ 
pany, Fidelity Finance Company, Fairmont Furniture 
House, Janie Churchill and Viola Washington. 

I also advise that since the order nisi was passed by 
Mr. Justice Bailey, now pending before the Court for 
consideration, I have been approached by depositors 
either by telephone or by letter protesting the above dis¬ 
tribution of 3% to certain depositors who executed an as- 
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signment and 12%% to those who refused to do so as fol¬ 
lows : 

Here follows a list of 127 depositors and their addresses: 

• • * * * 

97 I am advised that the above depositors had de¬ 
posits on hand in said bank at the time of its closing 
ranging from $500.00, to $13,000.00, the last item of $13,- 
000 being the deposit of McKinley High School Bank, 
the majority of the deposits being over $1000. I would 
estimate that the average would be from $1,000 to $1500 
per depositor, although 1 have not received exact informa¬ 
tion as to the amount of each deposit. 

• • # • * 

Practically all of the above depositors who have pro¬ 
tested the plan of distribution now pending—or the in¬ 
terpretation of it by the Comptroller and the Receiver— 
have done so on the following grounds- 

(1) That they believed the assignment plan con¬ 
templated a uniform payment of interest to all depositors 
of 3%, or whatever amount the Court might think fair 
when the matter came up for consideration. 

(2) Many of the depositors have insisted that they 
understood that if there were any assets left over after 
paying to all the depositors 3% that the remainder would 
be distributed or returned to the stockholders. 

(3) Every depositor who has made a protest to me 
by letter, telephone or telegraph has strenuously insisted 
that the present plan was not explained to contemplate 
a difference of payment to one group of depositors over 
another, or that the non-assenting depositors would re¬ 
ceive more than those assenting, nor was there any intima¬ 
tion or information given them that there would be any 
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difference between the amount received by those 
98 assigning a part of their interest and those not 
assigning. 

149 From Comptroller’s Letter. 

I (Sept. 22, 1941.) 

Equity No. 65,140. 

* * • Consequently, if it should develop during the 
course of the hearing upon the aforesaid petition, in re¬ 
sponse to the order nisi that there is just ground to doubt 
the validity or effectiveness of the assignments in ques¬ 
tion, or reasonable doubt as to the voluntary execution of 
Said assignments with full knowledge of the facts in¬ 
volved, this office feels that such doubt should be resolved 
in favor of the objecting depositors and that the pro¬ 
posed plan of settlement should not be approved, and the 
litigation should thereupon be proceeded with for the 
purpose of enforcement, in full, of the liability of the 
Shareholders of the bank upon the assessment heretofore 
levied by the Comptroller of the Currency. * * * 

1 Signed C. B. UPHAM, 

jDeputy Comptroller, 

101 From Mr. Justice Luhring’s Opinion. 

Equity No. 65,140. 

I (Filed Nov. 7, 1941.) 

• # • The letters addressed to the depositors and cred¬ 
itors by the Receiver and the Shareholders Committee did 
not state in direct and positive language that the plan con¬ 
templated full payment to those who failed or refused to 



11 


assign. This becomes all the more apparent when the let¬ 
ter of Wade H. Cooper, a member of the Shareholders Com¬ 
mittee, under date of Sept. 18, 1941, is considered, as well 
as the advertisement appearing in the Afro-American news¬ 
paper. The first sentence of the letter is sufficiently illus¬ 
trative as follows: 

“The Court order sent you means that you will re¬ 
ceive 3% interest on your claim in the U. S. Savings 
102 Bank while about 5000 depositors will receive 12*/*% 
which I told the Comptroller and the Court is grossly 
unfair, as all depositors should receive the same rate 
of interest. 99 **• 

The first paragraph of the letter from the McKinley 
High School Bank Advisory Council, a depositor and cred¬ 
itor, under date of Sept. 22,1941, is worthy of quotation: 
“The McKinley High School hereby protests any rul¬ 
ing of the Court whereby the McKinley High School 
Bank is to receive only 3% of its claim to cover inter¬ 
est, as against certain other depositors on the same 
footing receiving 12M>% of their claim to cover inter- 
est. ,, # # • 

The Court finds that those repudiating their assignments 
did not understand that those who did not assign would be 
paid in full; that they believed that all depositors and 
creditors would receive 3%. * * * It follows that the ob¬ 
jections to the approval of the plan must be sustained. It 
is so ordered, and counsel will prepare proper order. 
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115 Complaint For Declaratory Judgment, to Confirm 
Agreements, and to Compel Payment of Dividends. 

Civil Action No. 13,587. 

' (Filed Nov. 8, 1941.) 

1. This action seeks equitable relief and involves a sum 
in excess of $1,000.00. 

2. The plaintiffs are interested as stockholders holding 
108 shares of the stock of the United States Savings Bank 
in the payment of a final dividend, settling in full the claims 
for interest due to the depositors in said bank and the 
claims of other creditors, if any, of said bank, and the de¬ 
livery to a Stockholders Agent of the assets of said bank 
then remaining. They bring this action in their own behalf 

and that of all shareholders similarly situated. 

• • • • • 

116 4. That said United States Savings Bank closed 
March 3, 1933, a conservator was thereupon ap¬ 
pointed; subsequently the bank was declared insolvent and 
a receiver appointed (Feb. 10, 1934), the defendant Hall 
being his successor in said receivership. 

5. That deposit claims filed with said receiver aggre¬ 
gated the sum of $1,629,700.00, all of which have been paid 
in full * • * 

• • • • * 

• • • and the only remaining liability recognized by defend¬ 
ants Comptroller and Receiver is that for interest on bal¬ 
ance of deposits to date of the aforesaid dividends. Said 
interest has been determined by the Defendant Comptroller 
and Receiver to be the sum of $204,527.35 representing 

12.55% on each deposit balance at the date of suspension. 

• • • • • 
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117 8. Plaintiffs further state that on the 27th day of 
February, 1937, the Comptroller of the Currency 

made an assessment against all of the stockholders of said 
bank of the $100.00 par value of their stock, and on the 10th 
day of August, 1937, the defendant receiver filed in this 
Court a complaint in equity against the shareholders of 
said bank, praying judgment against them for the several 
amounts so assessed against them respectively * • * 

9. That in said suit, which is still pending in this Court, 
numerous proceedings have been taken and defenses filed, 
including the claim that the depositors of said bank are not 
entitled to interest on their deposits, which if sustained, 
would establish the right of the stockholders to the assets 
now remaining in the custody of the receiver and that the 
depositors have now no further interest in said assets. 

10. That prior to the 31st day of January, 1941, the 
Comptroller of the Currency and the then Receiver, 

118 then being aware that one of the stockholders was 
engaged in soliciting the depositors to assign their 

interest claims to him and that a number of depositors had 
executed such assignments of their entire claim of interest, 
suggested to the counsel for plaintiffs and shareholders of 
said bank that if a shareholders committee, acting on behalf 
of all shareholders, should obtain from depositors assign¬ 
ments of a sufficient portion of their claims for interest to 
enable the unassigned interest to be paid in full, it would 
result in the immediate closing of the receivership, in the 
dismissal of the suit of Young, Receiver, vs. Barry, et al., 
and any surplus of assets would then be delivered to a 
Shareholders Agent as provided by law for liquidation and 
distribution to the shareholders. Thereupon, a Committee 
was formed for the purpose of securing such assignments 

of interest from the depositors, * * * 

• • • • • 
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119. 18. That in obtaining said assignments said 

Committee and its counsel were engaged over a pe¬ 
riod of more than five months and incurred expenses of 
approximately $2,700.00. 

19. That on or before August 25, 1941, said Committee 
had received assignments from depositors whose deposits 
were in excess of $972,000; these assignments were care¬ 
fully checked by the Receiver with his records, including 
the signatures, a number of assignments were rejected for 
various reasons, those however, aggregating at that time 
$972,000 were then approved and by correction of rejected 
assignments and the securing of some additional 
120 ones, the amount of deposits represented by ap¬ 
proved assignment is in excess of $1,000,000.00. 

122 25. That thereafter the defendant receiver, at the 

request of the Comptroller of the Currency, by pe¬ 
tition filed in said case of Young vs. Barry, submitted the 
so-called “compromise” to this Court for its approval, al¬ 
though plaintiffs believe and aver that such approval was 
unnecessary and this Court had no jurisdiction to approve 
or disapprove it. 

26. That said petition was heard by this Court on Sep¬ 
tember 15, 1941, at which hearing said Cooper and counsel 
for certain depositors opposed the approval of the com¬ 
promise; that the Court thereupon entered an order, the 
material part of which is as follows: 

“It is this 15th day of September, 1941, ORDERED 
1. That the plan of settlement described in the peti¬ 
tion be approved unless cause to the coutrary be 
shown to the Court by any interested person on or 
before the 23rd day of September, 1941, at ten 
o’clock, A. M. 
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2. That upon the final approval of the plan of settle¬ 
ment described in the petition this cause be dis¬ 
missed with prejudice as to all parties, and that 
further suits by the shareholders be and they are 
hereby barred pursuant to paragraph nine (9) of 
Exhibit C. attached to the petition. 

3. Provided that a copy of this order be mailed by the 
Receiver to all shareholders and to all creditors and 
depositors of said bank who have executed assign¬ 
ments now in the custody of the Receiver as pro¬ 
vided in said plan of settlement at his or her or 
their last known address as shown by the records 
of the bank, on or before the 17th day of September, 
1941, proof of the mailing of such copies of said 
order to be by affidavit of the Receiver to be filed in 
this cause; and provided further that a notice there¬ 
of be given by publication of a copy of this order 
in the Evening Star newspapers on 3 separate days, 
and by publication of said order in one issue of the 
Washington Law Reporter before said 23rd day of 
September, 1941, the usual proofs of publication to 
be filed in this cause, and all persons interested 
shall be bound to take notice of all further proceed¬ 
ings of the Court under this order.’’ 

• • • • # 

123 The result of this controversy has been to cast a 
cloud upon the validity of a number of assignments, 

for which reason the Comptroller of the Currency has 
taken the position that he cannot proceed with the liquida¬ 
tion of the bank until their validity has been settled by a 
judicial decree. 

124 29. That while the defendant receiver represents 
all creditors and stockholders in matters relating to 
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'the administration of the trust estate, he does not repre- 
i sent them in the matter of their assignment of a part or all 
i of their claims; that this action involves many identical 
questions of law and fact, affecting alike the class plaintiffs 
and class defendants, which classes are so numerous that it 
would be impossible to determine their right in individual 
suits. 

» • ■ • 

WHEREFORE, the plaintiffs demand judgment against 
the defendants: 

• • • • • 

(3) That defendant Receiver and defendant Comptrol¬ 
ler of the Currency be required to complete the settlement 
with the Shareholders of said United States Savings Bank 
in accordance with the terms of said agreement between 

the Receiver and the Shareholders Committee. 

• • • • • 


66 Reservation In the Compromise Agreement of 

Jan. 31, 1941. 

I sign this with the following understanding: 

(a) That the 12.55% is for the purpose of this agreement 
only. 

(b) That the stockholders and depositors reserve the 
right to take such action as may be necessary to bind 
all the depositors. 

i WADE H. COOPER. 

! 140 Stockholders’ Explanation of Proposed 

Compromise. 

• • • • • 

Because of this situation, a proposed compromise, plan 
has been submitted as stated in the letter from the Receiver. 
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The purpose of the proposal is to pay the depositors in sub¬ 
stance, an amount of interest which will be equal to or in 
excess of the average rate of interest paid to savings de¬ 
positors during the period of the receivership by going 
banks in the District of Columbia, and obviously the pay¬ 
ment will be in excess of that paid on commercial accounts, 

which in the absence of special agreement, is nothing. 

• • * * * 


153 Excerpts From Joint and Several Answer of De¬ 
fendants George B. Fraser, et al. 

Civil Action No. 13,587. 

21. Not having sufficient knowledge to categorically ad¬ 
mit or deny the allegations of paragraph 21 these answer¬ 
ing defendants demand strict proof of the same, but as to 
themselves and many other depositors these defendants 
allege the facts to be that they interpreted the letters sent 
out by the former Receiver of said bank, Frederick J. 
Young, and the exhibits thereto attached, (Exhibits Dl, 
D2 and E) to have meant only one thing, to-wit: that all de¬ 
positors would receive a ratable distribution of interest 
amounting to 3% upon their balance in said United States 
Savings Bank at the time it was closed, and that they under¬ 
stood Exhibit F, to wit: the letter from the shareholders 
committee, to have a like meaning and effect and that they 
interpreted all said exhibits when received by them as offers 
of compromise with them of their claims for interest by giv¬ 
ing them 3% on their bank balances in full, and that they 
also understood that all other depositors would be paid 
the same amount and that all payments would be equal and 
ratable, • • • to the extent of 3% and that the same be or¬ 
dered paid in liquidation of their claim to interest and that 
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all other depositors be paid like amounts in order that all 
interest claims may be finally and judicially determined * * * 
and all pending litigation involving said Savings Bank 
and its stockholders and/or its assets be finally settled 
and dismissed. 

* # * and said defendants earnestly believe and represent 
to the Court that such was likewise the understanding of 
all depositors who signed similar assignment agreements 
and was likewise the understanding at least of some of the 
tnembers of the shareholders committee, who submitted to 
said depositors a letter on said subject, to wit: Exhibit E 
to plaintiffs’ complaint. 

154 Further answering these answering defendants 
i say they are advised that at or before the signing of 
the agreement between Frederick J. Young, Receiver (act¬ 
ing for the Comptroller) and the Shareholders Committee 
referred to by the plaintiffs, it was clearly and distinctly 
understood by all parties to the said agreement that the 
shareholders and the depositors should have the right 10 
take such action as was necessary to bind all the depositors 
to accept 3%, as it was not expected that all the depositors 
could be located or that all of them would execute assign¬ 
ments. This right or reservation was written in the face 
of the said agreement before its signing, and vras a part 
of the said agreement when all the assignments referred to 
by plaintiffs were executed, the Receiver and the Comp¬ 
troller not offering any objection to said contemplated ac¬ 
tion to bind all the depositors to take 3% until after the 
shareholders had expended much time, labor and money in 
securing the assignments referred to; then and not until 
then was any objection offered by the Receiver or the Comp¬ 
troller. 
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142 From Answer of Comptroller and Receiver. 

Civil Action No. 13,587. 

(Filed Dec. 31, 1941.) 

They admit (paragraph 5) that the full interest dividend 
computed on said claims amounts to approximately $204,- 
719.94—* • • • 

137 From the Receivers Statement Feb. 21, 1941: 

Assets, Book Value $89,183.89—Estimated $72,650.00 
Cash on Hand .$101,400.75 

(All statements of the Receiver referred to were phy¬ 
sically exhibited to the Court.) 


Amendments to Answer and Cross Complaint of 

Wade H. Cooper. 

Civil Action No. 13,587. 

(Filed April 22, 1942.) 

There are numerous arbitrary acts alleged showing that 
the bank was arbitrarily and wrongfully closed, both in 
the original answer and cross complaint and the amend¬ 
ments thereto of Wade H. Cooper, but they are not perti¬ 
nent to the issues involved in this case at this time. The 

following facts are pertinent. 

• • • • • 

182 12. (a) This intervenor and Cross-complainant 

says that it was with the knowledge of the foregoing 
facts and arbitrary and fraudulent acts, stated herein, and 
in the original answer and Cross Complaint of their Cross- 
Complainant that prompted the Comptroller or his repre- 
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sentative to send for this Cross-Complainant when he sug¬ 
gested a settlement of this suit Equity 65,140. He or his 
agent suggested a payment of $15,000. by all the stockhold¬ 
ers as a settlement, which was refused by this Cross 
1S3 Complaint # * * After considerable negotiation the 

Comptroller or his agent, Mr. Robert B. MeCandless, 
finally suggested the plan authorized in the original bill in 
this cause, which was accepted by the Committee, with the 
reservation that the stockholders and depositors had a 
right to take such action as was necessary to bind all the 
depositors to accept 3%, as it was not expected that all the 
depositors could be located or would accept the 3%. The 
depositors were solicited with this thought in mind all the 
time, and no objection was made by the Comptroller or 
his agent until the soliciting of assignments had ceased, as 
already stated, and then and not until then was any objec¬ 
tion made. None of the depositors were ever advised by 
the Comptroller or the Receiver or his agent, that they 
would likely receive 12.55% if they did not accept 3%; if 
the Comptroller intended to oppose a class action to bind 
the depositors to accept 3% it was his duty to say so then 
and not after the assignments had been solicited; and if he 
intended to insist upon 12.55% to all those depositors who 
could not be located, or who refused 3%, it was his duty to 
say so then and so advise the depositors as their Trustee, 

which he did not do. 

• • • • • 

• • • Therefore, in view of the above facts this in- 
184 tervenor and Cross-Complainant charges: 

13 (a) That this whole agreement referred to in 
the original Bill in this cause is unfair, fraudulent and void 
for the reason that the Comptroller of the Currency or his 
agent and Receiver did not advise the depositors of the 
true facts as already stated, or what his intentions were in 



21 


the future; that he was the Trustee of the depositors and 
it was his duty to advise them; that this alleged agreement 
is in fraud of all those depositors who were not advised of 
the facts and should be so declared by this Honorable I 
Court; I 

• • • • • j 

185 14. (a) This Cross Complainant says that the 

so-called contract sought to be enforced in this case 
has already been adjudicated in Equity 65,140, when this j 
Court (Mr. Justice Luhring) refused to approve same be¬ 
cause it was unfair to the depositors. 

WADE H. COOPER. I 

• • • • • | 

203 Findings of Fact and Conclusions of Law. 

Civil Action No. 13,587. 

The Court, upon the facts set forth in the pleadings in the j 
consolidated cause, and upon the representations of coun- i 
sel for all parties, made in open court, makes the following 
findings of fact and conclusions of law: 

FINDINGS OF FACT 

(1) The United States Savings Bank was closed by 
the Presidential Proclamation of March 6,1933, and a con¬ 
servator, appointed March 14, 1933, by the Comptroller of 
the Currency under Section 203, Title 12 U. S. C. A., was 
in charge until February 10,1934, when a receiver was ap¬ 
pointed under authority of Section 192, Title 12 U. S. C. A., 
and Section 298, Title 5, Corporations, of 1929 D. C. Code. 

(2) The Bank has paid 100% to creditors. The receiver, 
contending that creditors were entitled to interest totaling 



12.55% of their proven claims, instituted Equity No. 
204 65,140 for the purpose of collecting the stockholder 

assessment liability. Defenses asserted in this ac¬ 
tion led to negotiations for a plan of settlement submitted 
by letter dated January 31, 1941, by a committee of share¬ 
holders of the United States Savings Bank, composed of 
Wade H. Cooper, Chas. A. Goldsmith, Wilbur H. Zepp, 
Wm. R. de Lashmutt and James A. Cobb, to the Comptroller 
of the Currency of the United States and the Receiver of the 
United States Savings Bank. This plan contemplated that 
the shareholders ’ committee of the Bank would obtain vol¬ 
untary assignments equal to 9.55% of the interest accrued 
on the creditors’ respective claims in such an amount as 
would enable the Receiver of the Bank, when added to the 
cash then on hand, to pay: 

i (a) Any principal due on proved claims, 

(b) Interest at the rate of 12.55% on all proved claims 
except such part thereof as was assigned to and waived 
by the committee, and 

(c) The administrative expenses of the receiver. 

i The plan of settlement further provided that upon ac¬ 
cepting the assignments, the Receiver would dismiss Equity 
65,140 and deliver the remaining assets to a shareholders’ 
agent to be elected in accordance with the provisions of 
U. S. C., Title 12, 197; and the receivership would be term¬ 
inated. 

The shareholders agreed to bring no further suits against 
I the Receiver or the Comptroller and agreed to dismiss any 
pending suits which in any way involved the Receivership 
or the Comptroller. 
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By letter dated February 17, 1941, the Receiver of the 
United States Savings Bank advised the shareholders’ com¬ 
mittee that the Comptroller of the Currency, by letter of 
February 11, 1941, had approved the plan of settle- 
205 ment. By letter dated January 31, 1941, the share¬ 
holders’ committee of the United States Savings 
Bank acknowledged receipt of the Comptroller’s and Re¬ 
ceiver’s approval of the plan of settlement and formally 
acknowledged acceptance thereof. 

(3) Under date of March 12, 1941, the Receiver of the 
United States Savings Bank wrote the creditors of said 
Bank as follows: 

‘‘A committee of shareholders of the United States 
Savings Bank of Washington, D. C., now in receiver¬ 
ship, has developed a plan for the early termination 
of this receivership. The success of the plan depends 
on the cooperation offered by the depositors, who will 
be asked to forego a part of the interest accrued on 
their claims. It is expected that representatives of the 
Shareholders’ Committee will solicit your participation 
in the proposed plan in the near future. The purpose 
of this letter is to inform you of the condition of the 
receivership and the effect of the proposed plan in 
order that you may be in a position to consider the 
offer to be made by the Shareholders’ Committee. 
“The liquidation of the assets, with the exception of 
the banking house which has not yet been sold, has been 
substantially completed. Claims in the total amount 
of $1,629,700. have been proved. Cash on hand, or 
anticipated, amounts to approximately $110,000. All 
creditors who have proved their claims have been 
paid, or there is available for payment to them, the full 
principal amount of their claims. 



24 


“In the litigation which has been pending between the 
receiver and the shareholders, the receiver contends 
that the creditors are entitled to an additional pay¬ 
ment by way of interest accrued at 6% per annum, the 
legal rate, computed on all unpaid balance of their 
claims from the date the bank suspended. 

“It is contended by the shareholders that the deposit¬ 
ors are not entitled to receive interest and that all the 
funds and assets now in the hands of the receiver be¬ 
long to the shareholders. If this contention of the 
shareholders be sustained by the Courts, the depositors 
would not receive any payment for interest but if the 
contention of the receiver be sustained and the interest 
paid in full, it would amount to $12.55 per $100. of 
proved claims, of 12.55% of the face amount of the 
depositors’ claims, for which the receiver has issued 
certificates. The cash on hand, after deducting the 
206 necessary expenses of the receivership, is insufficient 
for this purpose, amounting to approximately one-half 
of the sum required, and if the interest is to be paid in 
full, these funds must be augmented by the proceeds of 
the banking house, when sold and from the proceeds of 
an assessment levied against the shareholders. The 
value of the banking house is substantial but a sale 
thereof may be difficult. 

“The suit to enforce collection of the assessment on 
the shareholders is being vigorously contested on the 
ground, among others, that no interest is payable to 
the creditors. The prosecution of this suit and the 
collection of a judgment against the shareholders, 
when and if obtained, together with the sale of the 
banking house, will postpone for an indefinite period 
the termination of the receivership and the payment 
of all or any part of any interest to the depositors. 
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If the shareholders prevail in the pending suit or any 
appeal thereof, there will be no interest payment to 
any creditor. In the event the shareholders do not 
prevail and the case is appealed, additional costs 
and delay will be incurred with the hazard of the 
ultimate outcome of the litigation. 

“Under these conditions, it was deemed proper to 
permit a committee of the shareholders to approach 
the depositors with a plan which, if found acceptable 
by them, will permit a final distribution by the re¬ 
ceiver and an early termination of the receivership. 

Receiver’s Explanation of Compromise. 

“The plan contemplates that all depositors will be 
requested to assign to the Committee all accrued 
interest in excess of 3% of the principal amount of 
the claim as proved, the assignment being purely 
voluntary and made for the purposes only of winding 
up the affairs of the receivership and of making un¬ 
necessary the expense and delay of further litigation 
with the shareholders. "When sufficient assignments 
have been received by the Committee to make the 
plan effective, the Committee will deliver such assign¬ 
ments to the Receiver which will constitute a waiver 
of the interest covered thereby. 

“The plan, therefore, is in the nature of a compromise 
of the conflicting claims of the depositors for the full 
payment of interest on the one hand, and of the share¬ 
holders who deny liability under the assessment and 
207 deny the validity of all interest claims, on the other 
hand. If the plan is adopted, the immediate payment 
of the interest therein contemplated will be made, 
the litigation will be dismissed, the attendant expense 
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and delay will be avoided, and the receivership will be 
terminated. 

“The purpose of this letter is to acquaint you with 
these facts and to enable you to act intelligently on 
the request of the Committee. A statement of the con¬ 
dition of the receivership as of Feb. 21, 1941, is en¬ 
closed. Any estimates of value or of recoveries must 
be considered tentative only, and are subject to condi¬ 
tions beyond our control. If any feature of the plan 
is not understood, a member of my staff will be pleased 
to explain to you how your claim will be affected.’’ 

(4) By letter dated August 25, 1941, the shareholders’ 
committee of the United States Savings Bank advised the 
receiver as follows: 

“Referring to the letter addressed to you by this 
committee on January 31, 1941, and your reply of 
February 17, 1941, advising us of the action of the 
Comptroller of the Currency dated February 11, 1941, 
stating the terms under which the proposed settlement 
with the stockholders would be accepted, we call your 
attention to the fact that the current extension of time 
for completing this plan expires on August 25, 1941. 
“The Committee has determined and hereby notifies 
you that it is now' ready to have the plan made effective 
as of August 25, 1941, with the understanding however 
that the figures contained hereinbelow are substantially 
correct. Our acceptance is based upon the fact that 
the Receiver now has in his hands acceptable assign¬ 
ments in excess of $970,000.00, cash of $100,677, liquid 
assets of $7022.50 which he expects to reduce to cash 
and that administration costs still to be paid will not 
exceed $12,600. and that the shortage of cash required 
to pay the other administration costs and interest will, 
assuming the amount of assigned claims will be $1,- 
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000,000, not exceed $15,000, and that arrangements 
have been made for the Reconstruction Finance Cor¬ 
poration to advance this sum on the security of the bank 
building which is otherwise unencumbered. 

208 ‘‘It is our understanding that we will continue to 
secure corrections of assignments which have been 
returned to us by you for correction and that we will 
also continue to obtain additional assignments and that 
all of such assignments which are satisfactory as to 
form and execution delivered by us to the Receiver 
not less than five days prior to the date of distribution 
to depositors will be effective. 

“We will be pleased to give such cooperation as may 
be possible in carrying out the necessary steps to close 
the receivership.” 

Very truly yours, 

Shareholders Committee, 

United States Savings Bank, 
Wade H. Cooper, 

Wilbur H. Zepp, 

James A. Cobb, 

Wm. R. de Lashmutt, 

Charles A. Goldsmith, 

Committee . 

Norman Fischer, 

Wm. E. Richardson, 

Attorney for 
Shareholders Committee. 

(5) Acceptable assignments of interest on creditors’ 
claims amounting to approximately $989,278.00 (equivalent 
to approximately $94,476.00 in interest claims) were deliv- 
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ered to the receiver by the shareholders ’ committee on or 
about August 25, 1941, a copy of the assignment of claim 
executed by the creditors being as follows: 

“WHEREAS, the Undersigned, as the holder of a 
proved claim against the United States Savings Bank 
of Washington, D. C., evidenced by Receiver’s Certifi¬ 
cate No., understands that for some time litigation 

has been pending between the Receiver of the United 
States Savings Bank and the shareholders of that 
institution, in which the receiver contends that the 
creditors are entitled to interest on their proved claims 
at the legal rate for the District of Columbia, namely, 
six per cent (6%), computed on all unpaid balances 
of their claims from the date the Bank suspended, and 
that the shareholders contend that the creditors are 
not entitled to receive interest and that all funds and 
assets now in the hands of the receiver belong to the 
shareholders, and 

209 “WHEREAS, the suit by the receiver to enforce 
collection of the assessment on the shareholders is 
being contested vigorously on the above-mentioned 
grounds and will postpone for an indefinite period 
the payment of any part of the interest to creditors, 
create additional expense, and should the shareholders 
prevail, defeat the creditors of any interest payment, 
it is believed that the acceptance of the plan proposed 
by the shareholders for the termination of the receiver¬ 
ship is to the best interest of all parties concerned. 
“NOW, THEREFORE, THIS AGREEMENT WIT¬ 
NESSETH, that for value received, the undersigned 
does hereby transfer, assign and convey unto Wade 
H. Cooper, Chas. A. Goldsmith, Wilbur H. Zepp, Wm. 
R. de Lashmu*t and James A. Cobb, as a Committee 
of Shareholders of the United States Savings Bank 
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of Washington, D. C., all right, title and interest in 
and to the said Receiver’s Certificate, and the claim 
represented thereby, over and above any principal divi¬ 
dend due the undersigned thereon and any interest 
dividend to be paid thereon by the Receiver in excess 
of 3 per cent of the face amount of said certificate 
subject to the condition that should the plan approved 
by the Comptroller of the Currency for the termination 
of the receivership of the United States Savings Bank 
be abandoned or fail of completion, this assignment 
shall be void and of no effect. 

4 ‘The undersigned hereby agrees to deliver and sur¬ 
render unto the Receiver of said bank the Receiver’s 
Certificate above mentioned at such time as payment 
of any unpaid principal, together with interest as 
provided for herein, shall be made to the undersigned 
by said receiver, and the undersigned hereby authorizes 
and directs said receiver to note the within transfer, 
conveyance and assignment on the books and records 
of the receivership at such time as he is in possession 
of assignments and cash sufficient to permit payment 
of any unpaid principal dividend and a full interest 
dividend when giving effect to this and like assign¬ 
ments.” 

(6) On September 15, 1941, Mr. Justice Bailey entered 
an order in Equity No. 65,140 approving the settlement 
and dismissing the litigation, unless cause to the contrary 
was shown to the Court by any interested person on or 
before September 23, 1941, at 10 o’clock A. M. 

210 (7) No written objections were filed by any depos¬ 

itors on September 23, 1941, but objections were 
made by counsel for certain of the creditors who had 
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executed assignments and by Wade H. Cooper in bis own 
behalf as a shareholder. In a memorandum opinion filed 
November 7, 1941, Mr. Justice Luhring held that the ob¬ 
jections to the approval of the plan must be sustained 
and that the assigning creditors should be permitted to 
repudiate and withdraw their assignments. Counsel for 
the shareholders and counsel for the objecting creditors 
both filed motions for rehearing. No creditor has repudiat¬ 
ed or has withdrawn his assignment. 

(8) On November 8, 1941, certain shareholders of the 
i United States Savings Bank, as plaintiffs representing 

stockholders as a class, filed suit in Civil Action No. 13,587, 
against the Comptroller of the Currency, against the Re¬ 
ceiver of the United States Savings Bank, against certain 
creditors as a class, representing creditors who had as¬ 
signed 9.55% of their interest claims, and against certain 
creditors as a class who had not assigned their interest 
claims, wherein plaintiffs sought a declaratory judgment 
that this compromise agreement and the assignments exe¬ 
cuted pursuant thereto be held valid and compelling all 
of the interested parties to carry out the settlement to 
which they had agreed. 

(9) By order dated March 30, 1942, Equity Case No. 
65,140 and Civil Action No. 13,587, were consolidated and 
advanced for trial, said consolidated cause is now before 
the Court on pretrial hearing. 


ISSUES. 


Upon consideration of the pleadings and the admissions 
i and representations of counsel made at the pretrial hearing, 
i the Court defines the issues as follows: 
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211 (1) Does the plan of settlement agreed upon by 

the shareholders’ committee, the Comptroller of the 
Currency, and the Receiver, by letters dated January 31, 
1941, February 17, 1941, and February 21, 1941, attached 
as exhibits to this complaint, require a payment by the 
Receiver to the creditors of a full interest dividend of 
12.55%, after giving effect to the assignments of interest 
made by the creditors to the shareholders’ committee 
and delivered to the Receiver, or does said plan require 
all creditors to accept three per cent only in full satisfac¬ 
tion of their interest claims ’ 

(2) Are the assignments of interest executed by the 
creditors and delivered bv the shareholders’ committee to 
the receiver valid and enforceable? 

(3) Should a declaratory judgment be granted in this 
case requiring the parties to carry out the plan of settle¬ 
ment agreed upon by the shareholders’ committee, the 
receiver and the Comptroller and should the court approve 
said plan of settlement and hold said plan binding upon all 
parties in interest? 

(4) Has this court jurisdiction to extend the terms 
of the settlement agreement between the shareholders’ 
committee and the receiver to encompass and bind the 
class of creditors who failed or refused to execute assign¬ 
ments of their interest to the shareholders’ committee? 

(5) If the settlement agreement between the parties is 
valid and enforceable should the court consider or de¬ 
termine other questions and issues raised by various 
pleadings and motions tiled in the consolidated cause. 


32 


CONCLUSIONS OF LAW. 

(1) There is no substantial issue of fact involved in the 
determination of this case. 

(2) The plan of settlement agreed upon by the share¬ 
holders’ committee, the Receiver and the Comptrol- 

212 ler, requires the payment of 12.55% interest divi¬ 
dend on the proven claims of all creditors, and in 
effecting such dividend payment, the Receiver may ac¬ 
cept and give effect to all assignments of interest by 
creditors which have been delivered to him by the share¬ 
holders ? committee. 

(3) There was no fraud, misrepresentation or con¬ 
cealment practiced in obtaining assignments from creditors 
in furtherance of the settlement agreement. 


(4) No creditors having claimed or shown any valid 
ground for repudiating or withdrawing their assignments, 
said assignments are valid and enforceable and binding 
upon them. 


(5) This court has no jurisdiction to decree that 
creditors who failed or refused to execute assignments of 
interest should be required to accept 3% interest in full 
satisfaction of their interest claims. 


(6) The answer and amended answer and cross-com¬ 
plaint of the intervenor, Wade II. Cooper, does not state 
any facts showing fraud, misrepresentation, or conceal¬ 
ment with respect to the agreement for or carrying out 
of the plan of settlement and said intervenor is in no po¬ 
sition to allege fraud on behalf of assigning creditors who 
have not on their own behalf made any charge of fraud. 
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(7) The Receiver's letter to the creditors dated March 
12, 1941, did not misrepresent to or conceal any material 
fact from the creditors and in fact advised the creditors 
that a member of the Receiver's staff would be pleased 
to explain how the plan of settlement would affect the 
creditors' respective claims, if any feature of the plan 
was not understood by the creditors. 

(8) All of the stockholders of the United States 
Savings Bank, including the intervenor, Wade II. Cooper, 

are bound by the provisions in the settlement agree- 
213 ment between the Receiver and the shareholders’ 
committee providin'-: that no further suits will be 
brought bv the shareholders against the Receiver, the re- 

• V. 

ceivership or the Comptroller of the Currency, and that 
any and all suits pending which in any way involve the 
receivership, its receiver, or the Comptroller of the Cur¬ 
rency arising out of the affairs of the receivership will be 
dismissed. 


(9) A final decree approving the plan of settlement and 
directing that it be completely performed should be entered 
herein. 


(10) All matters of litigation having been compromised 
and settled under the plan ot settlement hereby approved, 
all other issues raised m this cause and in Equity Xo. 
05,140 consolidated with this cause, including all issues 
presented by answer, by intervenor*s petition and by cross¬ 
complaint, are hereby foreclosed. 


Bv the t \uirt: 


MATTHEW MoCiUIRE, 
Iss C<;:- 


• 1 t?' if 
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217 Motion of Cross Complainant Wade H. Cooper for 
a New Trial and Points on Appeal. 


Civil Action No. 13,587. 


The above case lias been consolidated with Equity Xo. 
65,140 but this cross complainant does not ask for a now 
trial in Equity Xo. 65,140, but he does ask for an order 
setting aside the Court’s final order and the granting of a 
new trial or further hearing in the above-styled caus*-. 
Civil Action Xo. 13,587: 

1. Because the case was on pre-trial hearing only. 

2. Because the Court was without anv authorin' to pa-' 

* * 

upon any issue of fact or of law on pre-trial hearing. 

3. Because cross complainant, Wade 11. Coop :-, 
demanded a jury trial. 


4. Because cross complainant announced : 
open Court that he would not waive a jury t: hh. 


5. Because cross complainant, Cooper, 
ing depositors were denied their const it nt he 
the Fifth and the Fourteenth Amendments 
tution to a fair and impartial trial, which ■ > .-ireful 

examination of the facts, as \\*• 11 as the aw which cross 
complainant, Cooper, denies was ever don.-. . h r with or 
without a jury trial. 


i. Because ( ooper o-: or counsel were de- 


218 priced of the ri:■I t 


hrief until after the 
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the writing dated January 31, U41, February 11, pul, 
and February 17, 1 i*41 identified in the findings ot‘ fact is 
valid and that said agreement be enl’oreed against ail 
parties to tiiese aetions. appearing personally «.»r by rep¬ 


resentation. 


■J. Vital the assignments exeeiited by depositors and 
delivered to the Receiver ot said bank, as set forth in the 
lindings of faet tiled hereitt. were valid, and the aeeeptanee 
of said assignments by tin* Receiver after examination 
am! tlie arrangements made by the Receiver with the ap¬ 
proval of the shareholders to raise additional funds 
■Jib contemplated and required by the agreement be¬ 
tween tin* Receiver and the Shareholders* Commit¬ 
tee constituted a substantial compliance with the terms of 
said agreement. 

3. Thai said agreement constitutes a fair ami reason¬ 
able basis of settlement *>t the affairs of tlm said I'nited 
States Savings Rank in liquidation and the same he and 
it is hereby approved; that the defendant Receiver ir ami 
he is hereby directed to proceed to complete the loan upon 
the security of the I'nited States Savings Rank building 
for the purpose of paying the div.dend of said hank after 
providing for the other expens; s and payment specified 
in said agreement ami thereupon to take the proceedings 
reunited bv law to delivc'' the remaining assets of said 
bank to its shareholders. 


4. That the action designated Coldsmith v. Delano hav¬ 
ing been brought b\ and in behalf and for the benefit of all 
of the shareholders <>f said bank the court reserves the 
right to fix and determine compensation to bo awarded 
counsel for the plaintiffs herein and declare the same a 


lien upon and a charge ad .. 
said bank distributable :■ t! 

i 

It i.- furthei ADjn : "iKl 
t Kl'-lal) that the pay men 
payments to be made to •• . 

"1 said compromise aur 
stitute a complete and :h 
said creditors against -an! 
ticers and director.- <»:' 
troller and other oiih-ial-■ 
eluding the several r< 
manner growing oi:t 
bank and the sliaiv 
are bound by la¬ 
ment between tl ■ 
providing tiia’ 
against 

‘21(5 troller - ' 
actions 
now pendiim - 
minist ratio: 
missed an : - 
proseeat 
same. 


- '.amni.ee 
; r.i light 
'• tile roilip- 
1 ail suits or 
'aim or answer 
-aid bank or ad- 
- are hereby dis- 
in-reby enjoined from 
-r actions concerning 


CUE 


i> • ''Cl 


court. 


•• AO.l 
■ solar 
■a-am on an 
1 k the sa: 


bib ORDERED AND DE- 

i 

- -aid Equity Cause No. 05.140 as- 
-- --men: against the shareholders 
.-.herein tinallv dismissed bv the 


is furthe- Aim 1X«ED. ORDERED AND DE- 

OiCKHD :ha: - rvice of!process effected May 22, 1942, 
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on Preston Delano of tlie answer and cross-complaint and 
amendments of Wade H. Cooper, all subsequent to the 
submission of the ease to the court and subsequent to the 
final disposition thereof is hereby quashed. 


MATTHEW S. McGUIRE, 
Justice. 


240 Thereupon Civil Action Xo. 13.5S7 was appealed 
to this Court by Wade II. Cooper but not Equity 
Case Xo. 65,140. 

242 And Civil Action Xo. 13,587 was also appealed by 
David B. Karriek, et a!., but Equity Case Xo. 65,140 

was not appealed. 

243 Points On Appeal. 

Civil Action No. 13,587. 

1. That Civil Action Xo. 13,587 was erroneously con¬ 
sidered on its merits by the Court rather than on pre-trial 
as directed by the Motions Court. 

2. That Civil Action Xo. 13,587 was not properly at is¬ 
sue, the Comptroller of the Treasury not having answered 
the bill of complaint. 

3. That the Court erred in refusing to consider the is¬ 
sues of fact raised bv the answer of these defendants in 

•> 

Civil Action No. 13,587, and by the answer of the inter- 
venor, Wade H. Cooper and his cross-bill. 

4. That the Court was without power to render a de¬ 
claratory judgment in Civil Action No. 13,587 on pre-trial 
since substantial issues of fact were involved and raised by 
the pleadings. 
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5. That failure to have a hearing on the issues of fact 
in Civil Action No. 13,5S7 was a deprivation of due process 
to these defendants. 

6. That the Court's decision in Civil Action No. 13,587 
is contrary to the facts and law, the order of Justice Bailey, 
and the opinion of Justice Lullring. 

7. That the court committed error in treating the pre¬ 
trial in Civil Action No. 13,587 as a hearing on its merits 
without notice of his intention so to do to the parties or to 
counsel. 

8. That the purported findings of fact and conclusions 
of law by the Court in Civil Action No. 13,5S7, were unsup¬ 
ported by substantial evidence or admissions of record or 
undisputed affidavits. 

9. That the Court's action in Civil Action No. 13,587 was 
contrary to the true intent and meaning of the rules of 
Court with respect to summary judgments and declaratory 
judgments. 

10. That the Court erred in not directing a trial of 
Civil Action No. 13,587 on its merits and a trial by jury of 
the issues of fact. 

11. That the Court committed error in not stating is¬ 
sues as presented by the answer of this defendant and the 
supporting affidavits and directing that the same be tried 
by a Court and jury. 
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12. That the Court committed error in refusing to state 
the issues as presented by the cross-complaint of the de¬ 
fendant Wade H. Cooper. 

Respectfully submitted, 

ROBERT H. McNEILL, 
Heurich Building, 

Attorney for George B. Fraser, 
et al., Defendants. 

Of Counsel: 

S. WALLACE DEMPSEY, 
Investment Building. 


192 Affidavit of Consenting Depositors. 

Civil Action No. 13,587. 

DISTRICT OF COLUMBIA, ss: 

We, the undersigned depositors of the United States Sav¬ 
ings Bank of Washington, D. C., on oath, depose and say: 

That we executed a certain assignment to the Stockhold¬ 
ers Committee upon receipt of a certain letter from said 
Committee and from the Receiver of said Bank, with the 
understanding and belief that all the depositors of said 
Bank would be treated alike and that all would receive in¬ 
terest of 3% in full payment for all interest due on their 
respective deposits. 

We now set forth under oath that it was the purpose of 
said Stockholders Committee and said Receiver to submit 
a different plan than that above stated giving to some 3% 
(those who assigned) and others (those who did not as¬ 
sign) 12.55% interest. We were misled and deceived, as 
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no one representing either said stockholders committee, or 
said Receiver, gave ns any such information. Had we been 
advised by said Committee, or by the Comptroller, or by 
the Receiver, or anyone else that we would receive 12.55% 
if we did not accept 3%, or that others would receive 12.55% 
if we and others did not accept 3%, we never would 
193 have signed or executed the assignments in ques¬ 
tion. 

(sgd) LUCY J. SANFORD 
1316 You St., N. W. 

(sgd) MARY HILL 

1013 T Street, N. W. 

(sgd) MAGGIE WINSLOW 
2011 9th Street, N. W. 

(sgd) SARA W. BROWN 
1330 13th Street, N. W. 

(sgd) MARGARET V. HURLEBAUS 
3823 14th Street, N. W. 

(sgd) MARGARET WELCH 

1332 Riggs Street, N. W. • 

(sgd) JAMES E. SMITH 

1536 You Street, N. W. 

(sgd) NAOMI E. M. MILES 

(formerly Naomi E. M. Collins) 
and as Administrator of Zelda I. May 

Subscribed and sworn to before me this 1st day of June, 
1942. 


(sgd) EDNA A. THOMAS 
Notary Public, D. C. 
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194 In addition to the above eight affidavits, there 

195 are eight other similar affidavits following these 

196 including Bessie M. Smith, Wade H. Cooper, 

197 Colvin Bethea, Georgia B. Johnson, Adella G. 

198 Parks, Endora Curtis, Nellie Davidson, McKinley 

199 High School Bank Officers, and a letter of protest 

200 by McKinley High School Officers. 

201 
202 


219 Affidavit of Wade H. Cooper In Support of Motion 

to Set Aside Final Order In the Above Case. 

Civil Action No. 13,587. 

' (Filed June 20th, 1942.) 

Wade H. Cooper being duly sworn says that he is an 
intervenor and Cross-Complainant in the above styled 
cause; that this cause, consolidated with Equity No. 65,140, 
was set for pre-trial hearing before the Hon. Matthew F. 
McGuire on or about May 10th, 1942; that it was well un¬ 
derstood by all parties including Mr. Justice McGuire, as 
he afterward stated, that the case was set for pre-trial hear¬ 
ing ; * * * that this affiant was confused over the action of 
Mr. Justice McGuire who appeared to be disregard- 

220 ing the rules laid down for a pre-trial hearing, caus¬ 
ing this affiant to arise in open Court and announce 

that he had demanded a jury trial and would not waive a 
jury trial, but nothing was done and no action taken by the 
Court either then or thereafter. 
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About 1:30 in the afternoon of May 21st, affiant called 
upon Mr. Justice McGuire, in his Chambers, to deliver a 
reply brief, when Mr. Justice McGuire announced that he 
had decided this case the day previous, and upon further 
inquiry by affiant stated “I found no fraud and ordered 
judgment for the Plaintiffs’’; that affiant then said “I de* 
manded a jury trial in this case,” to which Mr. Justice Mc¬ 
Guire replied “You did not demand the jury in ten days” 
and referred to the rules of Civil Procedure to which affiant 
responded “I demanded a jury trial instantly on the face 
of my answer and cross bill, did you not read my answer and 
cross bill and amendments,” to which the Justice replied 
that he had but said “Maybe the issues were not triable by 
a jury.” I was convinced that he had not read understand- 
ingly, if at all, my answer and cross bill or my first brief, 
and stated “Well there is no use to leave my reply brief 
if you will not read it,” to which Mr. Justice McGuire re¬ 
plied “Yes I’ll read it, after you did the work.” I left my 
reply brief and stated that Mr. Dempsey wished to file a 
reply brief or a brief of some kind, to which the Justice re¬ 
plied “Tell Mr. Dempsey to send it on down, I’ll read it.” 

Affiant then took his departure. 

• • • • • 

221 The Court (Mr. Justice McGuire) disregarded all 
the rules regarding a pre-trial as laid down in Rule 

222 16, and disregarded all established rules of Judicial 
Procedure, as I understand them. He did not dis¬ 
pose of or attempt to dispose of any motion pending in the 
case. He did not attempt the simplification of the issues. 
He did not consider the necessity or desirability of amend¬ 
ments to the pleadings. He did not at any time consider 
the possibility of obtaining admissions of fact and of doc¬ 
uments which would avoid unnecessary proof nor did he do 
any other thing authorized by Rule 16 on a pre-trial hear- 
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ing. * * * He (Mr. Justice McGuire) did not hear any 
proof or attempt to hear any. He did not serve any notice 

i whatever that he was hearing the case on bill and answer. 

• * * 


Mr. Justice McGuire never said anything about there be- 
! ing no substantial issue but that he “found no fraud’* or 
that this affiant had no right to maintain a charge of fraud 
or that his answer and cross bill should be quashed. There 
were no such suggestions or motions in the case, and none 
by Mr. Justice McGuire, in his talks with affiant. All this 
i originated afterward in my opinion in the mind of Geo. P. 
' Barse, Esq., or the other attorneys. The charge of fraud 
was directly and definitely made, and the facts given to 
support the charge. * * * 

223 Mr. McNeill, attorney for some of the depositors 
i announced in open Court, during the so-called hear¬ 

ing that three members of the Stockholders Committee of 
five, viz. Judge Cobb, Mr. Zepp and this affiant were all in 
Court and stated that they understood all the depositors 
i were to receive 3% alike; this affiant says they were ready 

to testify had opportunity been afforded them. 

• • • • * 


1 236 Motion of Wade H. Cooper, Defendant, to Strike 
the Designation of the Record In Equity No. 65,140. 

Now comes Wade H. Cooper, a defendant in the above 
styled cause Equity No. 65,140 and moves to strike the en¬ 
tire designation of the record in said cause, save and ex¬ 
cept the petition of the Receiver, the order of Mr. Justice 
Bailey, the letter of protest of 125 depositors, more or less, 
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signed by Robert H. McNeill, Esq., the letter from C. B. Up- 
ham, Deputy Comptroller, and the opinion of Mr. Justice 
Luhring, disapproving or refusing to approve the plan to 
pay some depositors 3%, and others 12.55%, because: 

1. There is no appeal whatever by any one from the 
order of the Court dismissing the bill in said cause. 

2. The order of dismissal was granted upon the prayer 
of the Plaintiffs Goldsmith et cU. and earnestly concurred 

in by the defendants Comptroller and his Receiver. 

• • • • * 

237 6. The reports of the Comptroller and his re¬ 
ceiver, of which the Court will take judicial notice, 

show, as submitted to the Court at the time of the pre-trial 
hearing, that on March 31st, 1938, liquidating expenses were 
$161,315.67; that on February 2lst, 1941 this item was 
$217,815.18 or an increase in expenses of $56,500.51 during 
this period. That according to his statement of February 
21st, 1941, he had on hand cash and other assets of $173,000. 
which added to this useless expenditure of $56,500.51 

238 equalled a total of $229,500.51 or $25,000. more than 
the $204,000. he now claims for interest, at the time 

this assessment suit was brought on August 10th, 1937; and 
if we include the seven months from August 10th, 1937 
(■when the suit was instituted) down to March 31st, 1938, 
date of the first statement read, it would show that the Re¬ 
ceiver had on hand about $35,000. more than the $204,000. 
now claimed for interest. And this includes the ten months 
delay in promoting the Hamilton National Bank for which 
the stockholders certainly are not liable, if at all. This 

motion was overruled by the lower Court. 

• • • • * 


